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ANALISA TORRES, District Judge:

The Court has received the report dated September 19, 2024, submitted by the Honorable
James Yates (the “Report”) to Mylan Denerstein, the Monitor. As the Report states, the Court
“requested the preparation of an in-depth, critical examination of the efficacy, fairness, and
integrity of the City’s policies, practices and procedures with respect to police misconduct during
stops.” Report at 1. The Report finds that although the NYPD expends significant resources “to

mvestigate misconduct claims in general[,] . . . the same cannot be said of disciplinary efforts
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regarding compliance with the Fourth and Fourteenth Amendments.” Id. at 7. In particular, the

Report concludes:

Discipline for illegal stops and frisks, even when substantiated by [the Civilian
Complaint Review Board], is not pursued with the same vigor and resolve as for
other misconduct. Penalties for wrongdoing involving stops, questions, frisks, or
searches of persons . . . even when repeated, are rare. Investigations and potentially
useful data are not shared between agencies or departments as well as could be.
And, various Police Commissioners, over time, have demonstrated an inordinate
willingness to excuse illegal stops, frisks, and searches in the name of “good faith”
or “lack of mal-intention,” relegating Constitutional adherence to a lesser rung of
discipline.

Id. The Report provides fifty-one recommendations aimed at addressing the issues it identifies.
Id. at 470-79.

The Court invites public comment on the Report, which is attached as Exhibit A. By
December 25, 2024, the parties, the City, and interested members of the public may submit

written comments to the Monitor by visiting https://www.nypdmonitor.org/resources-reports/.

Because submissions will be posted on the public docket, commentors should omit or redact any

sensitive identifying information.

SO ORDERED.
Dated: September 23, 2024 %/—
New York, New York ANALISA TORRES

United States District Judge
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Floyd, et al. v. City of New York
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Dauvis, et al. v. City of New York, et al.
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l. EXECUTIVE SUMMARY
Background

In 2013, after a lengthy trial, United States District Court Judge Shira Scheindlin found
that the New York City Police Department (“NYPD”), violated City residents’ Fourth and
Fourteenth Amendment rights and that the City did so with deliberate indifference to NYPD
officers’ “practice of making unconstitutional stops and conducting unconstitutional frisks.” In
addition, the Court found that the City had a “policy of indirect racial profiling by targeting racially
defined groups for stops based on local crime suspect data . . . [that] resulted in the disproportionate
and discriminatory stopping of Blacks and Hispanics in violation of the Equal Protection Clause.”

In a “Remedies Opinion,” a Monitor was appointed by the Court with authority to
implement reforms related to training, documentation, supervision and discipline.

Subsequently, the Court (Hon. Analisa Torres, D.J.) requested the preparation of an in-
depth, critical examination of the efficacy, fairness, and integrity of the City’s policies, practices
and procedures with respect to police misconduct during stops. This Report is intended to meet
the Court’s directive for a study of the NYPD disciplinary process as it relates to Fourth and
Fourteenth Amendment compliance in investigative encounters.

Summary Description of NYPD Discipline

Any recount of NYPD’s disciplinary process will aim at a moving target. Modifications
in the disciplinary process utilized by or imposed upon NYPD are in constant flux. In the last five
years alone, there has been a blizzard of reforms, outlined in the Report, to New York City and
State laws governing discipline, not to mention a variety of changes in rules and regulations within
the Department and related agencies, many of which have been, and continue to be, the subject of
active litigation and modification.

While it is useful, in the Report, to cite data describing or summarizing disciplinary results
at various moments in time and to highlight individual disciplinary cases of note, the main thrust
of the Report is not transitory data or individual case studies, but rather, as directed by the Court,
a look at policies, practices and procedures.

At the outset, the Report reviews processes within the police department itself. While the
Civilian Complaint Review Board (“CCRB”) may be the most recognized venue for reviewing
claims of police misconduct, the Board handles a small minority of examinations of police
conduct. CCRB investigates fewer than 5,000 complaints each year. As many as 50,000
misconduct reviews are performed by other divisions or personnel within the Department. They
include the Internal Affairs Bureau (“1AB”), a Force Investigation Division (“FID”), the Office of
the Chief of Department (“OCD”), Borough Adjutants, Borough Investigating Units (“BIU”) and
local Command Officers (“CO”). [Please note: a dictionary of acronyms used throughout the
Report is attached as Appendix 2.] Police activity is also scrutinized by a variety of audits
conducted by or overseen by the Quality Assurance Division (“QAD”), a unit within the
Department, including audits of radio dispatch communications, arrests, and police self-inspection
examinations. Separate from the Department’s disciplinary process, an Early Intervention
Committee (“EIC”) reviews officer history when certain signals of potential misconduct are
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triggered.  Other outside agencies regularly monitor potential misconduct, including the
Commission to Combat Police Corruption (“CCPC”), the Office of the Inspector General for the
NYPD (“OIG-NYPD”), the NYC Commission on Human Rights (“CCHR”) and a state agency,
the Attorney General’s Law Enforcement Misconduct Investigative Office (“LEMIO”). Finally,
thousands of complaints undergo scrutiny by way of claims lodged with the New York City
Comptroller’s office and lawsuits filed in state and federal court. There is no cognizable attempt
to coordinate the various reviews of police misconduct. Without full coordination, cooperation
and sharing of information, the mere fact of split or concurrent investigations of any given
encounter can lead to confusion or delay.

Civilian Complaint Review Board

The CCRB is comprised of fifteen members. Five members are appointed by the City
Council; five members are appointed by the Mayor; one member is appointed by the Public
Advocate; a Chair is appointed jointly by the Mayor and the City Council Speaker; and three
members, with law enforcement experience, are designated by the Police Commissioner. Within
CCRB, panels of three of the fifteen members are assembled to review closing reports and
recommendations prepared by the investigative staff. Members are assigned to panels on a
rotational basis. The Board has adopted a rule, not required by law, that each decisional panel
shall have one of the police designees as a member. This leads to police designees hearing a
greater volume of cases than other appointees. As an adjustment, more recently, CCRB sends
some cases to panels without a police designee, but, if the panel substantiates misconduct, the
matter is then sent for a second review attended by a police designee. In essence, misconduct may
not be substantiated unless approved by a panel with a police designee. The Report discusses the
impact of that decision.

Disciplinary Recommendations to the Police Commissioner

Findings of officer misconduct arrive at the Police Commissioner’s desk by dint of two
highways: a substantiated finding referred from a CCRB panel to the Police Commissioner or one
sent after an internal police department investigation. For minor or technical infractions within
the Department, local commands/precinct commanders are authorized to impose discipline
directly. All other recommendations for discipline are referred to, and left to, the discretion of the
Police Commissioner, who may accept or reject a finding and who will then decide whether to
impose a penalty, guidance, or neither.

Disciplinary proceedings are either formal or informal. Formal discipline is administered
through a trial process where Charges and Specifications are served detailing the allegations of
misconduct. A deputy within the Department, sitting as a trial commissioner, receives evidence
and makes a recommendation of guilty or not guilty along with a recommendation for a penalty or
guidance or neither. The hearing is open to the public and the officer is entitled to representation.
There may be several hundred such hearings in a given year. New York State Law requires that
the trial commissioner be a deputy of the Police Commissioner if the subject officer faces possible
termination. An Appellate Division ruling, barring hearings before an independent administrative
hearing officer, has extended that provision of law to require that all trials come before a
departmental deputy as the hearing officer, even in the more usual case where termination is not
sought by the prosecuting authority.
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Informal discipline, which is much more common, occurs at the precinct or in the
Department outside the trial process, when an officer “accepts” a “command discipline” along with
the recommended or negotiated outcome. Absent extraordinary circumstances, stop and frisk
misconduct is addressed by informal discipline.

At the conclusion of an investigation or trial, CCRB or a trial commissioner (a departmental
deputy), as the case may be, will determine if an allegation is substantiated by a preponderance of
the evidence. Investigations and trials are not bound by strict rules of evidence. Hearsay is
admissible and may form the basis for a finding. In formal proceedings at Departmental trials a
verdict of Guilty or Not Guilty is rendered by the Trial Commissioner along with a
recommendation for discipline or guidance if Guilty.

Whether an allegation of misconduct is substantiated by CCRB or found by a Trial
Commissioner, the Police Commissioner is not constrained to follow the recommendations and
may vary the finding, alter a penalty, or decide upon no disciplinary action (NDA). The variance
may be based upon the Commissioner’s: (i) disagreement with the factual findings; (ii) a different
understanding of the applicable law or rules; (iii) a desire to exercise lenity—imposing a lesser
penalty or no penalty; or (iv) any combination thereof. While various provisions of law require an
explanation by the Police Commissioner in certain cases of disagreement with the findings of
CCRB or a trial commissioner, the explanatory letters are often unclear as to whether the
modification is based upon disagreements with factual findings, legal conclusions, or a simple
desire to modify a penalty.

The unfettered reach of the Commissioner’s authority is a point of frequent public debate.
Defining “Misconduct” and “Discipline”

“Misconduct” which can lead to discipline is generally defined by the Department
Manual—much, but not all, of which is posted online and publicly available. The Manual
incorporates the Patrol Guide and the Administrative Guide, both of which are written by
Department staff at the direction of the Police Commissioner without public participation or
comment. Large segments of the Department Manual proscribe misconducts which do not focus
on job-related interactions with civilians. Rather, they address rules and regulations for on and
off-duty conduct, such as dress codes, handling of equipment, domestic disputes or documentation
of activities, and so on.

Although the NYC Administrative Code requires publication of the Patrol Guide, many
segments of the Patrol Guide relating to discipline were moved in 2021 to the Administrative
Guide, only portions of which are posted or publicly available.

CCRB has a mandate to investigate FADO, which is an acronym for authority to
investigate complaints of Force, Abuse of Authority, Discourtesy, Offensive Language
(commonly referred to as “slurs™). Its jurisdiction was recently broadened to include Untruthful
Statements. The term “Abuse of Authority” as defined by CCRB encompasses a wide range of
misconduct, not necessarily detailed in the Department Manual. Among other wrongs, “Abuse”
includes racial profiling, bias-based policing and sexual harassment.
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“Discipline” itself is detailed in NYS Civil Service Law and NYC Administrative Code.
It includes loss of credit for days or hours of service, termination, suspension, reprimand or
disciplinary probation. As an alternative to imposition of penalties, the Police Commissioner or
local command may direct guidance, such as training, instructions, monitoring or warnings with
admonishment. Guidance is not discipline; it is corrective and remedial.

Command discipline (CD) imposed at the local level by a commanding officer after
investigation can consist of an “A-CD,” or a “B-CD.” The Police Commissioner may also direct
imposition of a “C-CD.” Command discipline may be accepted by the subject officer, or rejected,
in which case formal Charges are served. When ordered by a Commanding Officer or the Police
Commissioner, with acceptance by the subject officer, command discipline does not necessarily
require an accompanying penalty. Guidance or no action may follow. If a penalty is to be imposed,
the maximum available penalty is a loss of up to five penalty days for an A-CD, up to ten penalty
days for a B-CD, and up to twenty penalty days for a C-CD. Penalty days may be deducted from
accrued vacation time owed the officer or a loss of pay and associated benefits for the prescribed
period. Some cases resolve by resignation, not infrequently with the officer retaining pension
credits approved by the Police Commissioner.

The Department has published Disciplinary System Penalty Guidelines (“Matrix”)
outlining presumptive, mitigated, and aggravated penalties for a variety of offenses. CCRB and
the Police Commissioner have agreed to follow the Matrix, with the understanding that the Police
Commissioner may depart from CCRB recommendations or deviate from the Matrix with a written
letter of explanation. Unfortunately, in practice, the letters do not sharply delineate whether a
departure or deviation are based upon a different view of the facts, the law, or the appropriate
penalty. The letters are, more often than not, perfunctory and conclusory, bereft of details. It is
not uncommon for the Police Commissioner to view video evidence and arrive at his own findings,
independent of CCRB’s determination. Many departures rely upon the Commissioner’s
conclusion that the officer acted in *good faith” despite no such finding by CCRB.

A significant, and yet unsettled, issue related to the Matrix is the decision whether to
impose consecutive or concurrent penalties for multiple acts of misconduct within an encounter.
This is important to any measure of discipline for stop/question/frisk misconduct. When several
acts, such as an improper stop, frisk, search and use of force are found, separate penalties may
aggregate, calling for formal proceedings rather than guidance or command discipline. The
ensuing calculation then calls for penalties in a higher range than would be typically imposed in
the past. However, a sizeable number of cases where CCRB has recommended formal discipline
as a consequence of consecutive calculation are currently “pending,” without formal discipline, as
negotiation and analysis takes place.

Discipline for Stop/Frisk Misconduct

While the Matrix propounds a presumptive three-day penalty for an illegal stop, frisk, or
search of person, imposition of that level of discipline is a rarity. Further, the Patrol Guide section
on investigative encounters, approved by the Court, permits guidance rather than penalties in
“isolated cases of erroneous but good-faith stops or frisks.” Over the years, CCRB and the
Department have recommended or imposed Training or Instructions routinely for stop/frisk
misconduct without limitation or a predicate finding that a bad stop, frisk, or search was indeed an
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isolated case of an erroneous, good faith mistake. There are many cases where Training is
repeatedly ordered, notwithstanding the fact that the officer had undergone the same training on
multiple previous occasions.

There are some cases where penalties for stop/frisk misconduct is ordered, but almost
always for an encounter where other misconduct was found as well—commonly excessive force,
discourtesy, offensive language, disregard of the Right to Know Act, or failure to file required
documentation. In that event, the officer may then receive discipline by way of penalty days for
the entirety of the misconduct. Penalties for Fourth Amendment violations alone are the exception.

If CCRB does substantiate stop/frisk misconduct with a recommendation for an A-CD, and
if the Police Commissioner agrees with the finding, the Police Commissioner may direct
imposition of a penalty or guidance. More commonly, however, the matter is then passed on to
the precinct commanding officer to decide upon the discipline or guidance to be imposed. In those
cases, imposition of penalty days at the precinct is even more rare.

Also, within the Remedies Opinion, the Court required filing of stop reports when a civilian
is temporarily detained or frisked based on reasonable suspicion. Improper or missing stop reports
are frequently captured by a variety of audits or inspections. However, stop report failures may
not lead to a finding that the stop was illegal unless independently and fully examined, which does
not regularly occur. If a bad stop/frisk or search is uncovered at the precinct level, experience
shows that discipline is unlikely to follow.

Another problem of note in enforcement of discipline for stop/frisk misconduct is the lack
of discipline imposed when supervisors fail to monitor or compel proper activity. Within the
precinct, be it sergeants or higher ranked officers, a failure to supervise or tolerance of
inappropriate stops, frisks, or searches by officers is a breakdown of significance in achieving
constitutional compliance. Yet discipline for such failures is close to non-existent.

Investigations and Adjudication

Aside from the Department’s reluctance to impose discipline for stop and frisk misconduct,
there are other problems and areas of concern.

There will be, on occasion, multiple investigations of the same encounter whereby, for
example, the use of force may be examined independently by both the CCRB and the IAB. In
those cases, there is no formal requirement that information, interviews, or recommendations be
shared or reconciled. Important information, especially with regard to prior disciplinary
proceedings and personnel actions within the Department are not shared with CCRB investigators.
While cases prosecuted formally by CCRB’s Administrative Prosecution Unit (APU) may receive
a more detailed, but not complete, set of background materials, that is not true of cases where
Charges are not filed, and recommendations are made by the Board without formal prosecution—
which includes virtually all stop and frisk violations.

The Department Advocate’s Office (DAO) has its own database (Disciplinary
Administrative Database System or “DADS”), not available to CCRB. DADS is a complete
history of all prior misconduct evaluations for a given officer. Recommendations by CCRB or
IAB are reviewed by DAO, which will write a Case Analysis and Recommendation (CAR) report
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to the Police Commissioner. That CAR report is not shared with the officer, the complainant,
CCRB, or the public, and yet it is essential to an understanding of the final result. Without the
CAR report, the Police Commissioner’s decision to vary from CCRB may appear inexplicable.

Neither CCRB, Trial Commissioners, nor the Police Commissioner take prior misconduct
allegations into account unless the allegations have been substantiated. The Charter itself says that
an unsubstantiated allegation may not be the basis for a finding of misconduct by CCRB. While
it makes sense to follow the common-law understanding that prior allegations, by themselves,
should not be used to infer guilt or predisposition, the rule as broadly applied in matters of police
discipline also sweeps aside evidence needed to prove identification, patterns of misconduct, bad
faith, schemes, motives, or to demonstrate the falsity of claims of innocent mistake. A large
number of cases go unfounded or unsubstantiated based on claims of mistake, good faith error,
lack of intent, or due to a failure to identify. Under common evidentiary principles in both State
and Federal courts, meaningful evidence of prior wrongs, even when not resulting in a conviction,
is permitted to rebut such claims. When CCRB attempted to use that kind of evidence as long as
it was not the “sole” basis for substantiation, the rule was stricken by a court. As is often done,
the Police Commissioner is free to absolve, citing good faith error, without looking at past evidence
to the contrary.

Despite multiple calls in the past to match court filings with disciplinary complaints, there
is a want of coordination and consideration of civil claims, either litigated in court or presented to
the Comptroller, with disciplinary proceedings in CCRB or before DAO. A large number of cases
are settled or reach judgment every year, including allegations of false arrest, malicious
prosecution, excessive force, racial profiling, or unconstitutional seizures. The evidence in such
cases should be examined and, if appropriate, used in deciding upon proper discipline before the
Police Commissioner. Unfortunately, it appears that quite the opposite occurs. Disciplinary
complaints are often “closed pending litigation” only to wither on the vine notwithstanding
documented evidence of misconduct.

Another frequent and well-founded criticism of the disciplinary process is the length of
time it takes to reach final disposition. Finger pointing commonly ensues. Delay may be due to a
slew of factors, running from delays in interviews (of both civilian witnesses and officers),
difficulty in gathering reports and videos, delays in application of the Matrix or Board review, and
time for DAO or the Police Commissioner to finalize a decision, to name a few. Delay negatively
impacts officers and the public alike. There is a Statute of Limitations, requiring a final decision
within 18 months of commencement of formal proceedings. Until recently, few cases were
dismissed due to the statutory limit. Then, in 2022-2023, there were an inordinate number of cases
dropped by the Police Commissioner ascribed to an impending statutory deadline. Whether delay
was due to the COVID pandemic, restricted access to Body Worn Camera footage, complexity of
applying the newly adopted Matrix, or budgetary shortfalls has not been definitively assessed. It
could be a combination of such factors. In the end, it is unfortunate that those cases were dropped
without further corrective action when they could have proceeded to a finding and mandated
guidance such as re-training or instructions, neither of which is barred by the Statute of
Limitations.

Currently, CCRB investigators face another roadblock. It is not uncommon for police
misconduct to arise in cases where there was an arrest, but the case was “favorably terminated” as
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defined by Section 160.50 of the Criminal Procedure Law. The termination by dismissal, acquittal,
or declination to prosecute may or may not have been caused by the very police misconduct which
is the subject of a civilian complaint. However, as a result of litigation, at this point in time, the
records of the arrest are “sealed” and not available to CCRB. The sealing statute was meant to
protect the wrongly arrested civilian, not a misbehaving officer. Ironically, the statute, as
interpreted by a trial-level court, protects the officer’s misconduct, notwithstanding a complaint
by the innocent civilian. This issue is on appeal and has yet to be resolved.

Conclusion

In sum, a significant effort is made, and significant resources are expended, by the NYPD
to investigate misconduct claims in general. However, the same cannot be said of disciplinary
efforts regarding compliance with the Fourth and Fourteenth Amendments. Discipline for illegal
stops and frisks, even when substantiated by CCRB, is not pursued with the same vigor and resolve
as for other misconduct. Penalties for wrongdoing involving stops, questions, frisks, or searches
of persons (“SQFS”) even when repeated, are rare. Investigations and potentially useful data are
not shared between agencies or departments as well as could be. And, various Police
Commissioners, over time, have demonstrated an inordinate willingness to excuse illegal stops,
frisks, and searches in the name of “good faith” or “lack of mal-intention,” relegating
Constitutional adherence to a lesser rung of discipline. It is with that understanding that the
recommendations attached to this Report are offered for consideration as potential avenues for
improvement.

1. BACKGROUND

On August 12, 2013, following a nine-week trial, United States District Court Judge Shira
Scheindlin found that New York City, through the New York City Police Department (NYPD),
violated City residents’ Fourth and Fourteenth Amendment rights and that the City did so with
deliberate indifference to NYPD officers’ “practice of making unconstitutional stops and
conducting unconstitutional frisks.”* In addition, the Court found that the City had a “policy of
indirect racial profiling by targeting racially defined groups for stops based on local crime suspect
data . . . [that] resulted in the disproportionate and discriminatory stopping of [B]lacks and
Hispanics in violation of the Equal Protection Clause.”

In the time since the trial, the number of stops, as self-reported by police officers in “stop
reports,”® has dropped from a peak of 685,274 in 2011, to 11,008 in 2018, 13,459 in 2019, 9,544

! Floyd v. City of New York, 959 F. Supp. 2d 540, 562 (S.D.N.Y. 2013) (hereinafter “Floyd Liability Opinion™). The
plaintiff class, certified by the Court 2012, consists of “[a]ll persons who since January 31, 2005 have been, or in the
future will be, subjected to the New York Police Department’s policies and/or widespread customs or practices of
stopping, or stopping and frisking, persons in the absence of a reasonable, articulable suspicion that criminal activity
has taken, is taking, or is about to take place in violation of the Fourth Amendment, including persons stopped or
stopped and frisked on the basis of being Black or Latino in violation of the Equal Protection Clause of the Fourteenth
Amendment.” Floyd v. City of New York, 283 F.R.D. 153, 160 (S.D.N.Y. 2012).

2 Floyd Liability Opinion at 562.

3 NYPD, Department Manual, available at https://www.nyc.gov/site/nypd/about/about-nypd/manual.page. The
NYPD Patrol Guide requires an officer to prepare a stop report for “all Terry Stops/Level 3 encounters.” Patrol Guide
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in 2020, and 8,948 in 2021.* The number of reported stops rose dramatically to 15,102 in 2022,
and 16971 in 2023.5 The question remains whether, and to what extent, the core findings in the
Court’s decision persist and whether remedies that were ordered by the Court® have been
implemented.

At the trial, the Court found, for the period between January 2004 and June 2012, that:

e 52% of all stops (out of 4.4 million) were followed by a protective frisk for a weapon,
but in 98.5% of those frisks, no weapon was found,;

0 By comparison, in 2022, 60% of stops were followed by a protective frisk;
in 79% of those frisks no weapon was found.

e 88% of stops resulted in no law enforcement action, i.e., the person stopped was neither
issued a summons nor arrested;

0 1In 2022, 64.5% of reported stops resulted in no law enforcement action.

e 52% of those stopped were Black, although only 23% of the resident population was
Black;

0 1In 2022, 59% of those stopped were described as Black, while 24% of the
resident population is categorized as Black or African American.

e For the period spanning 2004 through 2009, “[W]hen any law enforcement action was
taken following a stop, [B]lacks were 30% more likely to be arrested (as opposed to
receiving a summons) than whites, for the same suspected crime.””

o Although not a direct comparison, a recent study done by the Monitor Team
found when adjustments were made to account for undocumented stops, it
appears that Black subjects were more likely to be frisked relative to White

8§ 212-11, 1 47, available at https://www nyc.gov/assets/nypd/downloads/pdf/public_information/public-pguide2.pdf.
Failure to prepare and file a stop report is treated as a violation of Department rules and regulations and, thus,
misconduct. NYPD “Disciplinary System Penalty Guidelines” at 44. Temporary detention based on reasonable
suspicion that the subject has committed, is committing or is about to commit a felony or Penal Law misdemeanor,
falling short of full-custodial seizures based on probable cause, is referred to as a “Terry stop,” after Terry v. Ohio,
392 U.S. 1 (1968). “Level 3 encounter” refers to the New York state law equivalent of a Terry stop. See People v.
De Bour, 40 N.Y.2d 210, 223 (1976). Stop reports are accessible under New York’s Freedom of Information Law
(“FOIL”), subject to the exceptions provided within N.Y. Pub. Off. Law 8§ 87. See Patrolmen’s Benevolent Ass’n v.
de Blasio, 171 A.D.3d 636, 638 (2019) (applicable to Body Worn Camera videos). “Within 10 business days of receipt
of your request, the NYPD will send out a copy of your stop report or a response indicating that there was no record
found or insufficient information to  find the stop  report.” Police  Encounters,
https://www.nyc.gov/site/nypd/stats/reports-analysis/stopfrisk.page.

4 The NYPD’s stop, question, and frisk data records are available at https://www1 nyc.gov/site/nypd/stats/reports-
analysis/stopfrisk.page.

> NYPD, Stop, Question and Frisk Data, at https://www nyc.gov/site/nypd/stats/reports-analysis/stopfrisk.page.

6 See, generally, Floyd v. City of New York, 959 F. Supp. 2d 668 (S.D.N.Y. 2013) (hereinafter “Floyd Remedies
Opinion™).

" Floyd Liability Opinion at 560.
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subjects in 2021 and 2022, with a difference on the order of eight percentage
points.®

In conjunction with the Liability Opinion, the Court issued a separate Remedies Opinion
which appointed a Monitor with specified authority,® and required “immediate reforms” relating
to training, documentation, supervision, monitoring and a pilot project for use of body-worn
cameras (BWC).1* The Court also ordered engagement by all parties in a “Joint Remedial Process”
(JRP) guided by a Facilitator.’* At the end of the JRP, the Remedies Opinion required the
Facilitator to submit to the Court recommendations for “[sJupplemental [r]eforms,”*2 which could
be ordered by the Court.

In particular, with regard to disciplinary procedures related to misconduct by officers in
civilian encounters, the Court wrote in the Liability Opinion, “when officers were found to have
made ‘bad’ stops, little or no discipline was imposed. The evidence showed that the NYPD turned
a blind eye to its duty to monitor and supervise the constitutionality of the stops and frisks
conducted by its officers.”® Further, “[d]eficiencies were also shown in the training of officers
with respect to stop and frisk and in the disciplining of officers when they were found to have
made a bad stop or frisk. Despite the mounting evidence that many bad stops were made, that
officers failed to make adequate records of stops, and that discipline was spotty or non-existent,
little has been done to improve the situation.”** The Court bemoaned the fact that, “when
confronted with evidence of unconstitutional stops, the NYPD routinely denies the accuracy of the
evidence, refuses to impose meaningful discipline, and fails to effectively monitor the responsible
officers for future misconduct.”> The Court went on in the Remedies Opinion to require “Changes
to Supervision, Monitoring, and Discipline,” declaring:

An essential aspect of the Joint Process Reforms will be the development of an
improved system for monitoring, supervision, and discipline. . . . In light of the
complexity of the supervision, monitoring, and disciplinary reforms that will be
required to bring the NYPD’s use of stop and frisk into compliance with the Fourth
and Fourteenth Amendments, it may be appropriate to incorporate these reforms
into the Joint Remedial Process negotiations described below. However, to the
extent that the Monitor can work with the parties to develop reforms that can be

8 See Twentieth Report of the Independent Monitor, Racial Disparities in NYPD Stop, Question, and Frisk at 5 and
Appendix C. (pending).

° Floyd Remedies Opinion at 676—78.

101d. at 678-86.

111d. at 686-88. Retired Judge Ariel Belen was appointed as Facilitator.
121d. at 686.

13 Floyd Liability Opinion at 590.

141d. at 561.

151d. at 617.
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implemented immediately, the Monitor is encouraged to include those reforms in
the proposed Immediate Reforms.*

The Court’s two opinions make it clear that the disciplinary process within the Department
needed reform and that reform of the disciplinary process was integral to effectuating compliance
with the Fourth and Fourteenth Amendments during police-initiated civilian encounters. One set
of reforms specified in the Remedies Opinion was:

The Department Advocate’s Office [(DAO)Y] must improve its procedures for
imposing discipline in response to the Civilian Complaint Review Board’s
(‘CCRB’) findings of substantiated misconduct during stops. This improvement
must include increased deference to credibility determinations by the CCRB, an
evidentiary standard that is neutral between the claims of complainants and officers,
and no general requirement of corroborating physical evidence. Finally, the Office
of the Chief of Department [(OCD)] must begin tracking and investigating
complaints it receives related to racial profiling.:

The issue of discipline for police misconduct surrounding the use of stop and frisk was
raised regularly during the JRP.

Members of both the Floyd and Davis focus groups consistently voiced
disappointment that officers were not held accountable for misconduct. The focus
groups also believed supervisors in officers’ chains of command should be held
accountable for the actions of their staff. Accountability should include progressive
discipline in order to appropriately target disciplinary actions to individual officer
behavior over time.*

Section 434(a) of the New York City Charter vests final authority for discipline with the
Police Commissioner.

The Floyd focus group expressed a need for an independent, third-party entity with
which they could file misconduct complaints and which had the authority to take
action based on the results of the complaints. ... The focus group also felt the

16 Floyd Remedies Opinion at 683-84.

" The “Department Advocate” (and their deputies) are attorneys designated by the Police Commissioner to prosecute
disciplinary proceedings. See 38 RCNY 815-01. The DAO exercises considerable discretion in reviewing
investigations conducted by CCRB, as well as Departmental units such as the Internal Affairs Bureau (1AB), the Force
Investigation Division (FID) and Borough/Bureau Investigations Units (BIU).

18 Floyd Remedies Opinion. at 684.

19 New York City Joint Remedial Process: Final Report and Recommendations at 117-18, Floyd v. City of New York,
No. 08-cv-1034 (S.D.N.Y. May 15, 2018), ECF No. 597. Unless otherwise specified, all ECF numbers herein refer
to entries where documents can be located on the docket for Floyd v. City of New York, No. 08-cv-1034 (S.D.N.Y.).

20 “The Commissioner shall have cognizance and control of the government, administration, disposition and discipline
of the department, and of the police force of the department.” N.Y. City Charter § 434 (a).

10
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complaint investigation and determination processes should be more transparent,
providing regular updates on the status of individual cases.

In its submission to the JRP, Citizens Union had argued,

[ITn administering justice in cases of alleged police misconduct, too much authority
currently resides in the Police Department to prosecute, hear, adjudicate, and decide
penalties. Investing so much authority in a single entity to handle essentially four
different, major parts of the police disciplinary process—the same entrusted with
the right to use force to provide public safety and enforce the law—does not provide
for an appropriate level of public oversight or separation of powers in a democratic
society.?

Current efforts to limit the Police Commissioner’s unrestrained authority in disciplinary
matters are discussed later. The Facilitator did not adopt that specific recommendation, but noted:

During all of the community forums, participants stated that there needs to be
greater accountability. Participants felt that the current disciplinary system was
obscure, flawed and arbitrary, and needed both reform and greater transparency.
Community members called for meaningful and timely consequences that escalated
for repeat misconduct. Attendees at the forums requested greater accountability at
the officer, precinct, and departmental level.

Interviews with leaders of community groups led to the suggestion that:

[P]eople need a better way to make complaints about police misconduct because
the Civilian Complaint Review Board . . . and the Office of the NYPD Inspector
General are not trusted by community members. . . . For example, participants
stated . . . the CCRB has a bad reputation in certain communities; information from
the courts and the CCRB is not shared with complainants; there is a lack of
independence and transparency at the CCRB; the CCRB does not adequately pursue
complaints and . . . constituents fear that officers would retaliate when a complaint
has been filed.?

Two important suggestions made during the JRP were that, in addition to loss of pay,
vacation days or demotion, “command discipline should go on an officer’s record” and “[i]f officer
misconduct is ignored in the precinct, supervisors, managers, and the commanding officer should

2L New York City Joint Remedial Process: Final Report and Recommendations at 118, Floyd, No. 08-cv-1034
(S.D.N.Y. May 15, 2018).

22 New York City Joint Remedial Process: Final Report and Recommendations, Appendix A at 44, Floyd, No. 08-cv-
1034 (S.D.N.Y. May 15, 2018), ECF. No. 598-1.

23 New York City Joint Remedial Process: Final Report and Recommendations at 224, Floyd, No. 08-cv-1034
(S.D.N.Y. May 15, 2018), Doc. No. 598-1 at 119.

2 1d. at 185.

11
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be penalized.”® As discussed later in this Report, substantiated stop and frisk misconduct
commonly is not entered into important personnel or disciplinary records maintained by NYPD
and penalties for failures to supervise are insufficiently disciplined.

As summed up by the Facilitator:

Throughout the forums, accountability was a frequently cited area for reform.
Community members called for meaningful and timely consequences for abusive
policing practices, often highlighting the public perception of an obscure, flawed,
and arbitrary disciplinary system. Attendees at the forums suggested that the
implementation of stricter discipline for officers with repeated violations and
greater accountability for the Department overall in addressing rights violations
were critical elements of meaningful police reform.?

With regard to transparency and accountability, the Facilitator recommended that:

[T]he Court order the NYPD to prepare and publish a monthly report—without
disclosing personal identifying information—chronicling findings of misconduct
and the resultant disciplinary outcomes as they relate to unlawful stops and trespass
arrests. This monthly report should include all unlawful stop and trespass arrest
incidents that are reported as substantiated by the Civilian Complaint Review Board
and referred to the NYPD Department Advocate’s Office for disciplinary action.
These monthly reports should be disaggregated by geographic and precinct
locations and collated into an Annual Report. . . .

This recommendation is consistent with the NYPD’s recent decision to publish
anonymized summaries of allegations against officers and the disciplinary actions
taken in response by the Department. The NYPD’s decision to publish this
information is consistent with the need for greater transparency and accountability
stressed in this Report.#

% 1d. at 186 nn 236-37. “Command discipline” refers to an informal process for adjudicating misconduct whereby
Commanding Officers (COs) in precincts and at the local level are vested with the authority to investigate, determine,
and penalize misconduct, e.g., violations of the Patrol Guide. Command discipline or “CDs” carry different levels of
potential penalty, discussed later, and can be either an “A-CD,” “B-CD,” or “C-CD.”

% 1d. at 217.

27 1d. at 222-23. In March 2018, NYPD proposed to publish an online Compendium of non-identifiable summaries
of the outcomes of disciplinary trials, while omitting information that would tend to identify individual police officers.
This proposal falls far short of full transparency but was considered by some to be a helpful step. One year later, in
March 2019, Justice Arthur Engoron, New York County Supreme Court, enjoined publication of the Compendium,
citing N.Y. Civ. Rights Law § 50-a (hereinafter § 50-a). See Patrolmen’s Benevolent Ass’n. v. de Blasio, No.
15231/2018, 2019 WL 1224787 (Sup. Ct. N.Y. Cnty. Mar. 11, 2019. Subsequently, with the repeal of 850-a. L. 2020,
ch. 96, § 1, effective June 12, 2020, the relief sought in the petition and injunction became moot, and the decision was
reversed on November 19, 2020, see Patrolmen’s Benevolent Ass’n v. de Blasio, 188 A.D.3d 577 (1st Dep’t 2020).
After that, the Department began to post an “Officer Profile” online at https://nypdonline.org/link/2. In that space, an
officer’s “Disciplinary History” can be accessed. This posting is extremely limited, however, in that it only lists
“formal” charges which have been sustained and where a penalty was imposed by the Police Commissioner. So, for

12
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The Facilitator went on to recommend that the NYPD be ordered to:

Develop and publish progressive disciplinary standards to be used in cases arising from
unconstitutional stops and trespass enforcement regarding excessive force, abuse of authority,
discourtesy or offensive language, and racial profiling allegations.

Consider making revisions to its current discipline paradigm that ensure that disciplinary
processes are fair and timely.

Develop and publish disciplinary recommendations to ensure external accountability and
public understanding.?

In sum, the Liability Opinion, the Remedies Opinion, and the Joint Reform Process
highlighted the necessity for re-examination and reform of the Department’s disciplinary processes
as requisite to any effort to bring the City into compliance with the mandates of the Fourth and
Fourteenth Amendments when citizens are stopped, questioned, frisked, and searched in a street
encounter. The Department, working with the Monitor and the Plaintiffs, has made advances in
the areas of training, written guidelines, audits, documentation, and preventive measures.
Discipline, especially for repeat or serious instances of misconduct, is a necessary adjunct to those
measures, as is transparency and community involvement. It is this aspect of Floyd
implementation that this Report will attempt to address.

I11.  COURT’S DIRECTION

Recognizing the need to supplement ongoing efforts by the parties to achieve compliance,
and the complexity of the issues surrounding discipline, the Court directed a study and an
assessment of the disciplinary process. Specifically, the Court directed:

[T]he preparation of an in-depth, critical examination of the efficacy, fairness, and
integrity of the City’s policies, practices and procedures with respect to police
misconduct during stops, including a granular, step-by-step analysis of (1) police
discipline, including disciplinary processes and outcomes, (2) the civilian
complaint process (both at the CCRB and the NYPD), and (3) the prosecution and
adjudication of such complaints. The report shall address the issues of
accountability, transparency, speed, and due process for officers and other
participants, and it shall provide both a quantitative and qualitative analysis,
including a detailed narrative of cases which exemplify the manner in which the
CCRB and NYPD have addressed police misconduct during stops and
discipline ... Following the report’s critical assessment of existing policies,
practices and procedures, the report shall set forth, in detail, recommendations as

example, cases that were “filed,” reversed, resulted in Command Discipline, or cases in which the penalty was reduced
to guidance such as training are not listed despite substantiation by CCRB or recommended substantiation by 1AB.

2 New York City Joint Remedial Process: Final Report and Recommendations at 224, Floyd, No. 08-cv-1034
(S.D.N.Y. May 15, 2018)

13
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to the specific ways in which such policies, practices, and procedures can be
improved, in order to promote constitutional policing.?

The NYPD disciplinary process is rapidly changing on an almost daily basis. This Report
will attempt to describe a moving target, which has undergone significant changes since the
Court’s opinions in Floyd, mostly in the last three years. For that reason, statistics and even case
studies referred to in this Report that might be as little as one or two years old should be viewed
with caution. Adoption and implementation of the NYPD Disciplinary System Penalty Guidelines
(sometimes referred to as the “Matrix”)® after 2021 may alter some outcomes. There is a partial
analysis of post-Matrix data in this Report as well.3* At the same time, core problems —in
particular dealing with lack of accountability, community participation, recognition of the
seriousness of stop, question, frisk (“SQF”) violations, transparency and issues surrounding
profiling and discrimination—remain.*

It is an understatement to say that police misconduct has become a central topic in today’s
public discourse. Litigation, legislative changes, and regulatory adjustments regarding reporting,
investigating, and adjudicating misconduct abound. Each has a substantial impact on the manner
by which misconduct is addressed. Some recent changes of significance, many of which are
described in this Report, include:

e Changes in NY state law governing disclosure of personnel and disciplinary records;*

e Changes in NY state law governing when, during a street encounter, a person may be
arrested or, in the alternative, must be given an appearance ticket for minor offenses;*

e Changes in NY state Law creating an investigative unit within the Attorney General’s
Office to examine and report upon police misconduct;®

e Changes in NY state law requiring public descriptive reporting of use of force
incidents;%

29 Correspondence from Judge Analisa Torres to Peter Zimroth (May 30, 2018).

%0 Throughout, the NYPD Disciplinary System Penalty Guidelines may be referred to as either the “Guidelines” or the
“Matrix.”  Available at https://www1 nyc.gov/assets/nypd/downloads/pdf/public_information/nypd-disciplinary-
penalty-guidelines-effective-2-15-2022-final.pdf.

31 Context around any particular action by the Police Commissioner is best understood by review of DAQ’s Case
Analysis and Recommendation (CAR) report. Unfortunately, the Department asserted privilege and CAR reports
were not available for this Report.

32 Some reports cited herein enumerate stop/question/frisk conduct and will be referred to as “SQF.” Some reports
include, as well, “search of person.” For this Report, the term SQF will include searches of persons as well as stop,
question, and frisk conduct.

331, 2020, ch. 96, § 1, effective June 12, 2020 (repealing N.Y. Civ. Rights Law § 50-a and amending N.Y. Pub. Off.
Law § 87).

341, 2019, ch. 59, effective January 1, 2020 (amending Article 150 of the New York Criminal Procedure Law).
35 L. 2020, ch. 104, effective April 1, 2021.
3% 1. 2019, ch. 55, effective July 11, 2019 (adding N.Y. Exec. Law § 837-t).
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e Changes in NY state law creating a “Right to Record Law Enforcement Related
Activities;”?

e Changes in NYC local law creating a private right of action for search, seizure and use
of force misconduct, and barring “good faith” and “qualified immunity” as defenses in
such civil actions;®

e Changes in NYC local law regarding the definition of “bias-based policing;”*

e Changes in NYC local law requiring public reports on use of summonses and desk
appearance tickets;*

e Changes in NYC local law requiring public reporting on use of force incidents and use
of force encounters;*

e Changes in NYC local law requiring public reporting of “officer deployment,” which
requires public posting, by precinct, of statistics regarding substantiated misconduct;*

e Changes in NYC local law requiring assessment of adverse credibility determinations
and civil lawsuits arising from police misconduct, along with a public posting of
lawsuits pending against the City, and a report to the City Council Speaker;*

e Changes in NYC local laws limiting arrests and returns to Criminal Court for quality-
of-life and other low-level offenses;*

e Changes in NYC local law directing use of civil summonses returnable to the Office of
Administrative Trials and Hearings (OATH) in lieu of returns to Criminal Court for
quality of life offenses, along with a public report;*

e Changes in NYC local law requiring officers to identify themselves during certain
citizen encounters;*

e Changes in NYC local law requiring disaggregated information, by precinct of requests
for consent to search and whether the subject was with limited English proficiency; +

7. 2020, ch. 100, effective July 14, 2020 (adding N.Y. Civ. Rights Law § 79-p).
38 |_ocal Law 48 (2021) (adding a new chapter 8 to Title 8 of the NYC Admin. Code).
39 Local Law No. 71 (2013) (amending NYC Admin. Code § 14-151).

40 Local Law No. 69 (2016) (adding NYC Admin. Code § 14-156); Local Law No. 68 (2016) (adding NYC Admin.
Code § 14-157).

41 Local Law No. 85 (2016) (adding NYC Admin. Code § 14-158); Local Law No. 86 (2016) (adding NYC Admin.
Code § 14-159).

42 _ocal Law No. 88 (2016) (adding NYC Admin. Code §14-160). Full implementation of this law was delayed, prior
to the repeal of N.Y. Civ. Rights Law § 50-a, by a restraining order issued in Patrolmen’s Benevolent Ass’n. v. de
Blasio, No. 153231/2018 (Sup. Ct. N.Y. Cnty.). On appeal the order was reversed, and the petition dismissed as moot
in light of the repeal of § 50-a. Since then, NYPD has posted reports covering the years 2016-2020. The “Deployment
Report” lists, in one total number, the number of officers who have crossed certain disciplinary thresholds. Without
a breakdown by category and identification of officers, the list is, for all practical purposes, of little use. With the
repeal of §50-a, the law needs to be, and should be, amended to include a broader array of misconduct findings.

43 Local Law No. 166 (2017) (adding NYC Admin. Code § 7-114 and N.Y. City Charter §808).
4 Local Law No. 71 (2016), part of the Criminal Justice Reform Act (CJRA).

4 L ocal Law No. 73 (2016), part of CIRA, see also N.Y. City Charter § 1049.

46 _ocal Law No. 54 (2018) (adding NYC Admin. Code § 14-174 (Right to Know Law)).

47 Local Law No. 20 (2024) (amending NYC Admin. Code § 14-173.
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e Changes in NYC local law, the “How Many Stops Act,” requiring a public quarterly
report of the reasons and basis for all “investigative encounters” including Level 1,
Level 2, and Level 3 encounters, along with: a description of the apparent
race/ethnicity, gender, and age of the member of the public involved; whether force
was used; whether a summons or arrest ensued; and whether a Level 3 encounter began
as a Level 1 or Level 2 encounter.*

e A series of amendments to the City Charter, adopted by referendum on November 5,
2019, strengthening and expanding the powers of the CCRB, including that:

o CCRB may now investigate matters within the Board’s jurisdiction, without
the necessity of waiting for a complaint;

o0 CCRB may now investigate and make findings regarding false statements
made by a subject officer during a CCRB investigation;

o CCRB may now enforce subpoenas for materials and witnesses necessary
for an investigation;

0 Requiring the Police Commissioner to explain in detail when he intends to
impose a penalty at variance from that recommended by CCRB;

0 Altering the composition of the Board to increase, proportionately,
representation by members independent of the Mayor and Police
Commissioner;

o0 Guaranteeing and strengthening the budget of CCRB;

e An amendment to the City Charter and the Administrative Code directing CCRB to
replace NYPD in investigations of bias-based policing;*

e Changes in NYC local law regarding when an officer may seek consent to search an
individual and requiring reports of such searches;>

e Changes in NYC local law requiring the Police Commissioner to publish a disciplinary
penalty grid along with an annual report on results, as well as:%

o0 Promulgation and adoption of a Disciplinary Guidelines matrix by NYPD;
o Implementation of a new Memorandum of Understanding (MOU) between
NYPD and CCRB agreeing to adhere to the matrix;

e Changes in NYC local law requiring establishment of an Early Intervention System
(EIS) with specified parameters;

48 |_ocal Law No. 43 (2024) (adding NYC Admin. Code § 14-196).

49 Local Law No. 215 (2019) (enacting Charter Amendments approved in a November 2019 referendum).
50 |_ocal Law No. 47 (2021).

51 Local Law No. 56 (2018) (adding NYC Admin. Code §14-173).

52| ocal Law No. 69 (2020) (adding NYC Admin. Code §14-186).

%3 Local Law No. 68 (2020) (adding NYC Admin. Code §14-190).
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e Changes in NYC local law requiring officers, while on duty and in uniform, to display
shield numbers or face civil liability;>

e Changes in NYC local law prohibiting police interference with videotaping police
activity;

e CCRB Rule changes,* approved by the Appellate Division following litigation,
expanding CCRB’s investigative capacity:

0 Permitting witnesses, who are not victims, of police misconduct to file a
complaint;

0 Permitting “non-witnesses,” i.e., citizens without personal knowledge of an
event to bring a complaint;

0 Authorizing investigation of complaints after the expiration of the 18-month
statute of limitations period designated in N.Y. Civ. Serv. Law §75-4;

0 Permitting review panels which do not include a Police Commissioner
designee in certain situations;

o0 Permitting CCRB to note misconduct outside CCRB’s jurisdictional
parameters of “Force, Abuse, Discourtesy and Offensive Language”
(otherwise known as FADO)%® and the evidence to support those
allegation(s);

But rejecting other changes in CCRB Rules:

e Consideration of prior unsubstantiated complaints is prohibited,

e The Administrative Prosecution Unit (APU) of CCRB may not ask a panel to
reconsider or add Charges after it has made its recommendation and findings to the
Police Commissioner;

e Expanded authority to investigate sexual harassment complaints required compliance
with the rule-making requirements of the City Administrative Procedure Act,* and was
thereby restricted pending such compliance;

%4 Local Law No. 70 (2020) (adding NYC Admin. Code §14-187).

%5 Local Law No. 67 (2020) (adding NYC Admin. Code §14-189).

% Rules of the Civilian Complaint Review Board, RCNY, tit. 38-A.

57 See Lynch v. NYC Civilian Complaint Rev. Bd., 183 A.D.3d 512 (1st Dep’t 2020).

%8 “The board shall have the power to receive, investigate, hear, make findings and recommend action upon complaints
by members of the public . . . against members of the police department that allege misconduct involving excessive
use of force, abuse of authority. . ., discourtesy, or use of offensive language, including, but not limited to, slurs
relating to race, ethnicity, religion, gender, sexual orientation and disability.” N.Y. City Charter § 440(c)(1).

59 See id. at § 1043.

8 The proper rule-making authority ultimately took place, and “sexual misconduct” was included in the definition of
“Abuse of Authority” in 38-A RCNY § 1-01 effective March 26, 2021. The sexual misconduct rules were
subsequently approved by the Appellate Division. Matter of Lynch v. NYC CCRB, 206 A.D.3d 558 (1st Dep’t 2022).
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e Case law developments making it more difficult for CCRB to get, and for 1AB to
access, full records of illegal arrests of witnesses to misconduct, which were dismissed
by a court and sealed pursuant to N.Y. Crim. Proc. Law § 160.50;%

e Significant limitations in the definition of, and the penalty to be imposed for, false
official statements, written and adopted by the Police Commissioner the day after
CCRB became empowered to investigate such statements;

e Changes in procedures to be followed by the Department when investigating a bias
complaint.®

In addition, in 2020, municipalities throughout New York, including the City, were
directed by former Governor Andrew Cuomo to “develop a plan to improve . . . deployments,
strategies, policies, procedures, and practices, for the purposes of addressing the particular needs
of the communities served by such police agency and promote community engagement to foster
trust, fairness, and legitimacy, and to address any racial bias and disproportionate policing of
communities of color.”

The City responded with a Plan which, among other things, recognized the importance of,
and need for, reforms in the disciplinary process. After collaborative review, “[t]here was near-
universal support for building on the success of the CCRB and strengthening and clarifying its role
in the disciplinary process.”® The City’s Plan concluded that:

“The disciplinary system should be based on five values:

1. Holding officers accountable for misconduct and harm to the public;

2. Keeping a record and recognizing disciplinary actions as vital sources of
information about an officer, supervisors, and the department as a whole;

3. Identifying patterns and problems related to policies, training, supervision, and
institutional performance rather than mere individual misconduct;

4. Building public trust and community cohesion through timely decision making; and

61 See R.C. v. City of New York, 100 N.Y.S.3d 824 (Sup. Ct. N.Y. Cnty. 2019). The parties are currently (as of October
24, 2022) engaged in negotiations concerning implementation of a permanent injunction. Plaintiffs have proposed a
“plan” which would permit record access for records which are “De-identified” and used for “purposes of assessing
the lawfulness of officer conduct or investigating officer misconduct.” R.C. v. City of New York, Index No.
153739/2018, NY County Supreme Court, NYSCEF Doc. No. 261 (Oct. 20, 2022). The “plan” has not yet been
adopted. The proposal, while referencing access by NYPD, does not mention access or use of the information by
CCRB. Legislation has been introduced in the NYS Assembly to grant access to sealed records by CCRB. NY
Assembly Bill 370/ 2023. On appeal, the Appellate Division, First Department, remitted the matter to the lower court
for “detailed fact-finding” and cautioned that it was not necessary to de-identify information of arrestees. However,
access by CCRB, as opposed to IAB, was not ordered. R.C. v. City of New York, 213 NYS 3d 19 (1st Dep’t June 4,
2024).

62 patrol Guide § 203-08, amended effective April 1, 2020, moved to Admin. Guide § 304-10 in 2021.

83 |AB Guide 620-58. Notably, IAB Guide 620-58 has been approved by the Court. See Memo Endorsement, Floyd,
No. 08-cv-1034 (S.D.N.Y. Jan. 3, 2019), ECF No. 677. Whether and how this will be implemented with the
subsequent assignment of profiling allegations to CCRB remains to be seen. 1AB will still have cases to investigate.

84 Exec. Order No. 203 (June 12, 2020).

% NYC Police Reform and Reinvention Collaborative Draft Plan at 8, adopted by the City Council on Mar. 25, 2021,
Intro. Res. 1584/2021.

18



Case 1:08-cv-01034-AT Document 936  Filed 09/23/24 Page 29 of 506

5. Holding the Police Commissioner accountable for the conduct of those whose [sic]
serve in the department.”s®

Adherence to the aspirational goals cited in the Plan will be important going forward.
However, as a backdrop to any survey in the future or any description of current policies and
practices utilized to investigate and discipline Stop/Frisk misconduct, a preliminary review of the
statutes regulating wrongful actions by officers is necessary.

A. History of Civilian Oversight in New York City

Under Section 434(a) of the New York City Charter, the Police Commissioner has
unbridled final say in disciplinary matters. Civilian oversight of police misconduct is limited to
precatory entreaty. Reform proposals to enhance external review and resistance to those reforms
are in constant and continued contention. To understand the restraints placed upon citizen review
of misconduct investigations, it is necessary to begin with a look at the history and evolution of
efforts to open police discipline to public and external review.

While the CCRB is the City’s most recognizable avenue for resolution of civilian
complaints regarding police misconduct, it exists within a complex framework of state and city
laws, and city regulations that both support and check its efforts—reflecting a balance of political
reality, due process protections for police officers, procedural justice for citizen complainants and
transparency in policing. The CCRB was created in response to repeated calls for civilian
oversight of police misconduct. However, the CCRB has always been limited in what conduct it
may investigate, how the investigations are to be conducted, the reach of information available to
its investigators and, most importantly, the consequences that may follow findings of misconduct
or recommendations for discipline.

By the terms of the New York City Charter, the CCRB is an independent agency
responsible for receiving complaints from members of the public against NYPD officers. As the
Charter declares:

It is in the interest of the people of the city of New York and the New York City
police department that the investigation of complaints concerning misconduct by
officers of the department towards members of the public be complete, thorough
and impartial. These inquiries must be conducted fairly and independently, and in
a manner in which the public and the police department have confidence. An
independent civilian complaint review board is hereby established as a body
comprised solely of members of the public with the authority to investigate
allegations of police misconduct as provided in this section.®

The movement to provide independent citizen oversight of police misconduct originated nearly
100 years ago with the creation of a Committee on Constitutional Rights by the Los Angeles Bar

% 1d. at 13-14.
57 N.Y. City Charter, ch. 18-A, § 440(a).
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Association in 1928.¢% The reform movement grew and, today, there are more than one hundred
oversight agencies throughout the United States.

The first version of the CCRB was established in 1953.%° By the CCRB’s own account, it
was originally formed after a coalition of 18 organizations—the Permanent Coordination
Committee on Police and Minority Groups—Iobbied to take action against police misconduct,
specifically against racial minorities.” The NYPD responded by forming its own internal review
board. In its early form, civilians would file complaints against officers at the Department. An
Investigating Board consisting of three Deputy Police Commissioners, assisted by a staff of police
department employees, would respond.” This format endured for more than eleven years.

Following street protests in Harlem and Bedford-Stuyvesant in the summer of 1964, the
call for a more independent civilian review board became a part of everyday political discourse in
New York City leading into the mayoral election campaign of 1965. Candidate John Lindsay
supported reform, promising that “he would seek a board dominated by civilians appointed by the
Mayor.” During the campaign, as later recounted by Justice Francis Murphy, Jr., in an opinion
reviewing challenges to the Board’s powers, “[t]he effectiveness of the civilian complaint
procedure . . . [became] the subject of numerous studies by Bar associations, vigorous editorials in
newspapers, feature articles in periodicals, critical examinations in legal journals, lengthy
discussions on radio and television, as well as street corner debate.””?

Justice Murphy provides a useful summary of the opposing positions as follows:

The arguments espoused by those who favor at least partial non-police participation
on a Review Board are, in brief: that various groups, most particularly minority
groups, distrust a police-oriented board, on the ground that its members will be
inner directed and overly protective towards their cohorts— “the me[n] on the
beat”; that it should be emphasized, once and for all, that the police are the servants
of the people; that policemen who properly perform their duties have nothing to
fear; that unfounded charges against the police would be exposed; and that a
civilian controlled review board will serve to lessen strained community relations.

On the other hand, various individuals and groups, led by law enforcement officials,
argue that membership on review boards should be limited to Police Department
personnel for the following reasons; police morale will be adversely affected if the
board is composed of civilians; a degree of expertise and familiarity with police

8 See Samuel Walker, Police Accountability: The Role of Citizen Oversight (2001) see Wadsworth Professionalism
in  Policing Series available at https://www.amazon.com/Police-Accountability-Oversight-Wadsworth-
Professionalism/dp/0534581587?ie=UTF8&s=books&qid=1277046556&sr=1-1.

8 CCRB, History, available at https://www1.nyc.gov/site/ccrb/about/history.page (last visited Apr. 13, 2022)
[hereinafter CCRB History].

1d.

"L CCRB, New York City Civilian Complaint Review Board Status Report January — December 2001 5-6 (May 2002),
available at http://www nyc.gov/html/ccrb/downloads/pdf/ccrbann2001.pdf [hereinafter 2001 Status Report].

72 Cassese v. Lindsay, 272 N.Y.S.2d 324, 327 (Sup. Ct. N.Y. Cnty. 1966) (Murphy, Jr., J).
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problems is required of those serving on a review board; the existence of a board
dominated by civilians may deter an officer from exercising the necessary and
proper authority at a critical moment for fear that his actions may not only be
subject to criticism, but that he may be exposed to unwarranted civilian complaints;
and, because the Police Department is a para-military organization, discipline
should remain entirely within the domain of Police Department personnel.”

Once elected, Mayor John Lindsay appointed former federal judge Lawrence Walsh to
investigate the operations of the police department generally.” In his final report, Judge Walsh
advocated for civil representation on the Board “in order to instill public confidence that
investigations of civilian complaints would be handled fairly.””> And following the report, Mayor
Lindsay formed a search committee, chaired by former U.S. Attorney General Herbert Brownell,
to find civilians to serve on the Board.™

In May 1966, Police Commissioner Howard R. Leary, by administrative order,”
established a seven-person review board, which included four civilians recommended by the
Mayor to the Police Commissioner and three members of the Department named directly by the
Police Commissioner. However, this effort met with strong opposition from police unions.™
Declaratory judgment and a permanent injunction were sought barring implementation of the
Order on the ground that only employees of the Department could investigate civilian complaints,
citing the New York City Charter™ and New York State Unconsolidated Law.8° The union petition
was dismissed on the grounds that the administrative order had been promulgated by the Police
Commissioner himself, who retained ultimate disciplinary decision-making power and, therefore,
the review board was merely advisory to the Police Commissioner.®

When the court challenge failed, the unions successfully petitioned to amend the City
Charter by a public initiative,®2 which was approved in November 1966. The approved amendment

3 1d. at 327-28.

4 CCRB History, supra note 66.

S d.

6 d.

" NYPD, General Order 14 (May 17, 1966).

78 See Cassese, 272 N.Y.S.2d at 328.

P N.Y. City Charter § 434(b).

80 McKinney’s Unconsol. Laws of N.Y. ch. 834, § 891 (1940).
81 Cassese, 272 N.Y.S.2d at 334-36.

8 This public initiative is occasionally—and incorrectly—cited as a “referendum.” See Caruso v. City of New York,
517 N.Y.S.2d 897, 898 n.1 (Sup. Ct. N.Y. Cnty. 1987) (explaining the distinction), aff’d 143 A.D.2d 601 (1st Dep’t
1988), aff’d 74 N.Y.2d 854 (1989).
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added a new Section 440 to Chapter 18 of the New York City Charter that required all members
of the Review Board be employees of the Department and explicitly barred civilian oversight.s

Twenty years later, in 1986, the New York City Council amended the Charter by Local
Law to, once again, permit a “mixed board” structure with private citizens serving alongside non-
uniformed police officers.®* The CCRB was increased to twelve members—with the Mayor and
City Council appointing six private citizens (one from each borough and one at large) and the
Police Commissioner appointing the other six members. At this point, the Board remained a unit
housed within the NYPD.®* The Department supported the Board by assigning personnel to a
Civilian Complaint Investigative Bureau (“CCIB”). By 1991, sixty-one investigators, employed
by NYPD, conducted most of the investigations—twenty-eight of whom were civilians and thirty-
three of whom were uniformed members.86 The Board’s jurisdiction was limited, at that time, to
Force, Abuse of Authority, Discourtesy and Offensive Language (FADO) issues. &

The 1986 amendment came by way of a City Council sponsored local law. The power of
the City Council to amend a provision of the Charter (section 440) that had previously been
approved by initiative, was unsuccessfully challenged by the Police Benevolent Association of the
City of New York (PBA).%

In 1993, once again after extensive debate and public comment,®® Mayor David Dinkins
and the City Council amended the City Charter to create an independent police oversight agency

8 Local Law No. 40 (1966) (“[Clivilian complaints against members of the police department of the city of New York
shall be investigated and dealt with fully and fairly by the appropriate official regularly charged with the governance
and discipline of the police department without interference by any person or group of persons not regularly in police
service. . . . Neither the mayor, the commissioner, nor any other administrator or officer of the city of New York shall
have power to authorize any person, agency, board or group to receive, to investigate, to hear, or to require or
recommend action upon, civil complaints against members of the police department as provided in this section.”).

8 Local Law No. 13-A (1986) (amending Chapter 18, Section 440 of the N.Y. City Charter).
8 d.
8 Report of the Legal Division of the NYC Council to Intro. No. 549 of 1992, p.4.

87 As noted above, FADO is an acronym for Force, Abuse of Authority, Discourtesy and Offensive Language. CCRB
jurisdiction, until 2020, was limited by N.Y. City Charter § 440(c)(1) to civilian complaints that fell into these four
categories. In 2020, the Charter was amended to permit investigation by CCRB of false statements made by officers
in the course of a CCRB investigation. Beginning in 2022 CCRB is further directed to investigate racial profiling
complaints, a form of Abuse of Authority of which CCRB had abnegated responsibility to investigate in the past.
“FADOQ,” as a result of expanded authority to investigate untruthful statements, may be found listed as “FADOU” or
“FADO-U” in later CCRB reports. Throughout this Report, for convenience, the term FADO will be used to include
FADOU allegations arising after 2022.

8 See Caruso v. New York, 136 Misc. 2d 892, 893 n.1 (distinguishing local law amendments from initiatives and
referenda).

8 Six NYPD officers were arrested in Suffolk County in 1992 for selling cocaine. “New York City Officers Charged
with Running L.I. Cocaine Ring,” NY Times (May 8, 1992), p.1. Mayor David Dinkins, shortly thereafter, created
the Mollen Commission and proposed a civilian oversight agency. Union response was a rally with an estimated
10,000 off-duty officers marching on City Hall in protest. McKinley Jr., James C. “Officers Rally and Dinkins is Their
Target,” NY Times (Sept. 17, 1992).
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with an all-civilian membership.® As acknowledged last year in the draft plan for reform
submitted to the Governor by New York City, “[a] true CCRB had been an idea for decades before
Mayor David Dinkins made it a reality in 1993. The David Dinkins Plan is the single largest
expansion and strengthening of the CCRB since it was established.”® The new Board was
authorized to hire and employ civilian investigators to replace the 156 civilian and uniformed
employees of NYPD previously assigned to review civilian complaints.®> These changes were
prompted, in part, by increased public support for civilian oversight of the police, which arose out
of the response by some officers to protesters demonstrating against a 1:00 a.m. curfew in
Tompkins Square Park in 1988.% According to a CCRB report, video footage at the time “showed
police officers striking people with nightsticks, kicking people who were on the ground, and
covering their shields to hide their identity.” The CCRB’s report on the incident concluded that
“[f]lorce was used for its own sake.”® Among other changes made in 1993, the CCRB’s was
granted the power to issue subpoenas and recommend discipline in cases the Board was able to
substantiate.®

The 1993 version of Section 440, supplemented by a Memorandum of Understanding
(MOU),* remained in place without substantial modification until 2019. In 2018 the City Council,
by Local Law created a Charter Revision Commission.®”” After hearings and public meetings, the
Commission proposed five substantive revisions to Section 440, discussed infra, placed on the
November 3, 2019, ballot. The ballot question was approved, and the Charter amendments are
now law.%

In brief, and as discussed later, the 2019 changes:

e Altered the composition of the Board by permitting direct appointment of Members by
the City Council;

e Added an appointee of the Public Advocate to the Board

e Guaranteed a budget based on the size of the police force; and

e Required the Police Commissioner to explain departures from CCRB
recommendations.

% Local Law No. 1 (1993) (repealing NY City Chapter 18, Section 440 and creating a new Chapter 18-A, Section
440)].

%I NYC Police Reform and Reinvention Collaborative Draft Plan at 14, at 14 (Mar. 5, 2021).

92 Report of the Committee on Public Safety, New York City Legislative Annual, Dec. 17, 1992. The Police
Commissioner was to assign NYPD personnel to assist the CCRB. This NYPD assistance would come from the
Civilian Complaint Investigative Bureau, which assigned 129 investigators to the CCRB.

9 See CCRB History, supra note 3.
% 1d.
% |d.

% See Memorandum of Understanding Between the Civilian Complaint Review Board (CCRB) and the Police
Department (NYPD) of the City of New York Concerning the Processing of Substantiated Complaints, April 2, 2012,
available at https://www1 nyc.gov/assets/ccrb/downloads/pdf/about_pdf/apu_mou.pdf.

9 Local Law No. 91 (2018).
% Local Law No. 215 (2019).
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e Authorized investigations by CCRB into false statements made by an officer who is
the subject of a complaint in relation to the Board’s resolution of the complaint.

Proposed, but not included in the Charter proposition drafted by the Commission, was a shift of
final authority over discipline from the Police Commissioner to the CCRB.

Discussed later in this Report were two Charter amendments adopted subsequently by
Local Law rather than initiative or referendum. Section 440 was amended in 2021 to specify that
complaints of bias-based policing and racial profiling fall within CCRB’s abuse of authority
jurisdiction.® The section was amended again in 2022 to implement a CCRB request to give the
Board the capacity to initiate an investigation prior to the filing of a civilian complaint.®

B. Statutory Framework

New York State legislation sets broad parameters for law enforcement oversight and
discipline, which is otherwise left to each locality.'®* It provides due process protections for police
officers, prescribes a statute of limitations for investigating and disciplining police misconduct,
and regulates the types of records and information that can be disclosed during and after an
investigation.

i. Unconsolidated Law § 891, CSL § 75 and NYC Admin. Code § 14-115

New York State’s Unconsolidated Law § 891, enacted in 1940, provides generic due
process protections for police officers throughout the State.’*? The law states that a police officer
cannot be removed from his or her position “except for incompetency or misconduct,” which must
be demonstrated by a hearing, upon due notice and charges.’®® Any hearing against an officer
pursuant to this law is to be “held by the officer or body having the power to remove the person
charged with incompetency or misconduct” or, in the alternative, “by a deputy or other employee
of such officer or body designated in writing.”*** Police officers have a right to be represented by
counsel and may seek judicial review, in accordance with Article 78 of the Civil Practice Law and
Rules of any disciplinary action imposed.*®

Civil Service Law § 75, enacted in 1958, also establishes baseline procedural rules for
disciplinary action, but it differs from § 891 in several important respects. For one, it attaches due
process requirements before imposition of “any disciplinary penalty provided in . . . section [75],”

9 Local Law No. 47 (2021).
100 |_ocal Law No. 24 (2022).

101 A recent reform creates an oversight unit within the Attorney General’s Office as well. See N.Y. Exec. Law § 75
(2020).

102 McKinney’s Unconsol. Laws of N.Y. ch. 834, § 891 (1940).
103 |d
104 |d
105 |d

106 1958, ch. 790.
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not just termination.’*” Disciplinary penalties specified in that section are: reprimand, a fine not to
exceed one hundred dollars (deducted from wages), suspension without pay, demotion in grade or
title, or dismissal.1%®

Under Civil Service Law 8 75, any “potential subject of disciplinary action” has a right to
union representation, which may include counsel.’® The subject must receive advance notice in
writing and be afforded a reasonable period of time to obtain representation. The subject must be
furnished a copy of the charges preferred and allotted at least eight days before being required to
answer. A hearing must be held “by the officer or body having the power to remove the person
against whom such charges are preferred, or by a deputy or other person designated by such officer
or body in writing for that purpose.”*® At the hearing, the subject, with counsel or union
representative, has the right to summon witnesses. The burden of proof is upon the entity alleging
misconduct. Technical rules of evidence need not be followed; the case may rest on hearsay. At
the conclusion of the hearing, the recommendations of the hearing officer are referred to the Police
Commissioner for review and decision. These rights must be afforded whenever the officer faces
one of the listed disciplinary actions.

In 1990, subdivision 3-a was added to Section 75, delegating broader powers to the Police
Commissioner with respect to punishment, but not procedure. The amendment, applicable only to
NYPD, authorizes the Police Commissioner to punish an officer guilty of charges “pursuant to the
provisions of section 14-115 . . . of the administrative code of the city of New York.”11t

New York City Admin. Code § 14-115(a)**? assigns the Police Commissioner:

[The] power, in his or her discretion, on conviction by the commissioner . . . of a
member of the force of any . . . neglect of duty, violation of rules, or neglect or
disobedience of orders . . . or immoral conduct or conduct unbecoming an officer,
or any breach of discipline, to punish the offending party by reprimand, forfeiting
and withholding pay for a specified time, suspension, without pay during such
suspension, or by dismissal from the force[.]

It further provides that officers,

[S]hall be fined, reprimanded, removed, suspended or dismissed from the force
only on written charges made or preferred against them, after such charges have
been examined, heard and investigated by the commissioner or one of his or her
deputies upon such reasonable notice to the member or members charged, and in

07 N.Y. Civ. Serv. Law § 75(1) (emphasis added).
108 |4, § 75(3).

109 |4, § 75(2).

110 |d.§ 75(2).

11,1990, ch. 753.

12 L 907/1985.
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such manner or procedure, practice, examination and investigation as such
commissioner may, by rules and regulations, from time to time prescribe.®

While the three statutes overlap to some extent, there are inconsistencies in language
(discussed later) which, from time to time, raise issues regarding procedure and scope of coverage.
The three statutes do not use precisely the same language in defining the range of disciplinary
action permitted and to whom the procedural protections are afforded.'**

1) NY City Charter 8 434 and the Taylor Law - Collective
Bargaining

NY City Charter § 434 (a) provides that the Police “[Clommissioner shall have cognizance
and control of the government, administration, disposition and discipline of the department, and
of the police force of the department.” The Administrative Code says that the Police
Commissioner “shall have the power, in his or her discretion . . . to punish [an] offending party.”t
An issue arises whether that power can or should be the subject of collective bargaining with the
police unions.’** The “Taylor Law”''" requires public employers to negotiate with certified
employee organizations over, inter alia, “the terms and conditions of employment of the public
employees.”® Throughout recent years, some or all of the collective bargaining agreements
between the City and one or more unions have expired only to be revived after prolonged
negotiations. In the interim, the “Triborough Amendment” requires the employer to honor the
expired agreement until a new agreement is negotiated.!®

In 2003, an expired collective bargaining agreement with the PBA* had contained
provisions: (1) requiring expungement of some disciplinary records; (2) prescribing certain rights
regarding the timing of charges and trials and reimbursement of pay under certain conditions; (3)
setting guidelines for interrogations of subject members; (4) granting a delay for consultation with
a lawyer before questioning; and (5) providing for independent hearings.**

113 Admin. Code § 14-115(b).
114 See, e.g., discussion infra regarding demotion and multiple penalties.
15 NYC Admin. Code § 14-115(a).

116 Herein, reference to “unions” generally means collectively: Police Benevolent Association of the City of New
York, Inc.; Sergeants Benevolent Association; Lieutenants Benevolent Association; Captains Endowment
Association; and Detectives” Endowment Association.

H7N.Y. Civ. Serv. Law 88 201, et seq.
18 |d, § 204(2).

119 1d. § 209-a(1)(e). An agreement executed for the 2010-2012 term was revived in 2016 and extended to 2018. That
agreement had expired and continued in effect under the Triborough Amendment.

120 police Benevolent Association of the City of New York. From 1892 until a name change in 2019 the PBA was
known as the Patrolmen’s Benevolent Association.

121 See Patrolmen’s Benevolent Ass’n of City of N.Y. v. N.Y. State Pub. Emps. Rels. Bs., 6 N.Y.3d 563, 570 (2006).
Ironically, and perhaps inconsistently, in 2003 when the City sought to outsource disciplinary hearings to an
independent agency, the Office of Administrative Hearings and Trials (OATH), the PBA sued successfully to bar
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During negotiations for renewal of the expired contracts, the City took the position that the
listed provisions were not to be continued since the Police Commissioner’s authority was not
properly a matter subject to mandatory collective bargaining under the Taylor Law. The matter
reached the New York Court of Appeals, which held that the declared legislative policy in the
Charter and the Code “favoring the authority of [the Police Commissioner] over the police” was a
“strong one.”*? Accordingly, “the public interest in preserving official authority over the police
remains powerful. . . . The issue is whether these enactments express a policy so important that the
policy favoring collective bargaining should give way, and we conclude that they do.”** The
Court of Appeals held that “police discipline may not be a subject of collective bargaining under
the Taylor Law when the Legislature has expressly committed disciplinary authority over a police
department to local officials.”?

The current Agreement, in continued effect by virtue of the Triborough Amendment,
stipulates those grievances “shall not include disciplinary matters.”*?> In the same vein, in recent
federal litigation balancing the Department’s statutory Freedom of Information Law (FOIL)
responsibilities with contract obligations, when unions asserted an agreement to bar disclosure of
disciplinary records, the Second Circuit ruled that “the NYPD cannot bargain away its disclosure
obligations” under FOIL.*%

There is a discussion, below, of attempts, past and present, to create mechanisms for
adjudication of disciplinary matters by bodies independent of the Police Commissioner, including
the Office of Administrative Trials and Hearings or the CCRB. While this may be done by
amendment of local law, state law, or regulation (in the case of SQF misconduct where termination
is not a consequence of a finding of misconduct), any such effort might require collective
bargaining. The Court of Appeals has made it clear that discipline in New York City is not subject
to collective bargaining due to the continuation of grandfathered laws which pre-dated the Taylor
Law. An amendment of state or local law, not being grandfathered, will open the matter to
bargaining absent a new restriction in state law. Recently, Rochester police organizations have
successfully challenged efforts to create an independent review panel in that city with the power
to control a final decision. The Appellate Division, Fourth Department, setting aside the provision,
held that shifts in disciplinary proceedings, post-Taylor Law, fall within the general provision in

consideration of discipline by a body outside of the Department. Matter of Lynch v. Giuliani (“Giuliani”), 301 A.D.2d
351, 359 (1st Dep’t 2003).

1221d. at 575-76.

123 |d. at 576. A secondary issue in the case was whether the city provisions had been supplanted by N.Y. Civ. Serv.
Law § 75, but the Court pointed to a grandfathering provision in § 76(4), which preserved the City provisions that had
been derived from earlier state statutes (L 1897, ch. 378; L 1873, ch. 335), thus permitting them to survive.

124 patrolmen’s Benevolent Ass’n of City of N.Y., 6 N.Y.3d at 570.

125 patrolmen’s Benevolent Association 2010-2012 Agreement, (CBA), art. XXI1, § 1(a)(2), 1 year extension signed
by Patrick Lynch, President PBA and Police Commissioner William Bratton, February 10, 2016.
https://www.nyc.gov/assets/olr/downloads/pdf/collectivebargaining/cbu79-police-patrolmens-benevolent-
association-080106-t0-073110.pdf. On April 5, 2023, a new agreement was announced (only the third time in 30
years that an agreement was reached). It was ratified on April 24, 2023. The new contract is retroactive to 2017 and
expires in 2025. The general terms of the predecessor agreement were continued. (Section two, Memorandum of
Understanding Between the City of NY and the PBA.)

126 Uniformed Fire Officers Ass’n v. De Blasio, 846 F. App’x 25, 30 (2d Cir. 2021).
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that law that “terms and conditions” of employment are subject to collective bargaining. That
decision was affirmed in November 2023 by the Court of Appeals.*?’

The Collective Bargaining Agreement also creates a “joint subcommittee” tasked with
developing procedures to ensure that “[a]ll disciplinary charges shall be brought in a timely fashion
pursuant to the current departmental regulations . . . [and] Departmental trials shall be held as
promptly as possible, utilizing additional hearing personnel.”*?® In response to inquiry about
whether and when the subcommittee currently meets, the Monitor was advised that the First
Deputy Commissioner “oversees the internal disciplinary procedures of all Police Department
Employees” and “[i]n that capacity he meets with union representatives from time to time to
discuss inter-alia issues of the timeliness of the disciplinary process.” The response continues that,
“[t]hese meetings have satisfied the Department’s/City obligation under the contractual
provision.”*?

IV. INVESTIGATING POLICE MISCONDUCT - A PRELIMINARY OVERVIEW

In order to escape the mantle of “deliberate indifference” placed upon it by the Court,
NYPD will need to demonstrate that it is actively identifying, noting, and responding to
unconstitutional stop, question and frisk (SQF) activity and biased policing. That should include
fair-minded investigation of misconduct complaints and discipline when needed. At present, there
are multiple ways in which misconduct is identified and addressed. There is no unitary
systematized method for tracking misconduct or invoking responsive measures. Instead, an
assortment of official bodies, described below, receive complaints and report—invariably by way
of recommendation—to the Police Commissioner who may then be required to respond but is not
required to act as recommended. While various investigations, databases and responses co-exist
and some data may be interchanged, each system is independent of the other. Complete sharing
of information between agencies is not required in any of the authorizing statutes or regulations.

In addition to the CCRB and the Department itself, there are at least four entities, state and
local—internal and external to the Department—which are charged with investigating police
misconduct.’® In some cases, there are jurisdictional overlaps. Some entities are limited to generic
recommendations without suggesting individualized disciplinary responses. Other investigating
entities are authorized to make findings and comment on discipline, which may have consequences
for the Member of Service (MOS) involved if the Police Commissioner concurs. In the end, absent

127 Matter of Rochester Police Locust Club, Inc. v. City of Rochester, 196 A.D.3d 74 (4th Dep’t 2021), aff’d 2023 NY
LEXIS 1901 (Nov. 20, 2023). (Taylor law prohibition on bargaining matters of discipline is only applicable to
grandfathered restrictions, pre-existing enactment of the Taylor law.)

128 CBA, Article XVI, § 9, supra.

129 | etter from Jeff Schlanger, former Deputy Commissioner, Risk Management Bureau to the Monitor Team (Jan.
22, 2021).

130 The New York City Inspector General for the NYPD (OIG-NYPD), the Commission on Human Rights in New
York City (CCHR), the Citizens Commission to Combat Police Corruption (CCPC), and the Law Enforcement
Misconduct Investigative Office (LEMIO) within the New York State Office of the Attorney General. This does not
include the work of prosecutorial agencies pursuing criminal liability.
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a criminal conviction or civil liability assessed against an officer, the final word on misconduct
and all disciplinary recommendations rests with the Police Commissioner alone.3

The Police Commissioner is appointed by the Mayor and holds office for a term of five
years. The Police Commissioner may be removed from office by either the Mayor or the Governor,
if in the judgment of either, the “public interest shall so require[.]”** There have been thirteen
different Commissioner terms—and eleven different individual Commissioners—in the last forty
years.s

Not only does the Police Commissioner have complete discretion in deciding upon a
penalty, but it is also the City’s legal posture that “no law mandates how or when [the
Commissioner] must impose discipline.”** Recommendations for discipline by CCRB may be
adopted or modified by the Police Commissioner, or may result in No Disciplinary Action
(NDA).** This Report will attempt to walk the reader through the maze of decision-making which
may flow from allegations of misconduct.

Misconduct comes to the attention of the Department in multiple ways. Some complaints
are lodged directly with the Department. The most visible outside entity is the Civilian Complaint
Review Board (CCRB).**¢ Aside from CCRB, three other municipal agencies receive complaints:
The Commission on Human Rights (CHR); The Commission to Combat Police Corruption
(CCPC),=" and the Office of the Inspector General for the NYPD (OIG-NYPD).:#

131 N.Y. City Charter, ch. 18, § 434(a) (“The Commissioner shall have cognizance and control of the government,
administration, disposition and discipline of the department, and of the police force of the department.”) Of course,
various prosecutorial agencies may pursue issues of criminal liability. Their work is outside the scope of this Report.

132 |d, §431(b).

133 Benjamin Ward (1984-1989); Richard Condon (1989-1990); Lee Brown (1990-1992); Raymond Kelly (1992-
1994); William Bratton (1994-1996); Howard Safir (1996-2000); Bernard Kerik (2000-2001); Raymond Kelly (2002-
2013); William Bratton (2014-2016); James P. O’Neil (2016-2019); Dermot Shea (2020-2021); Keechant Sewell
(2022-2023); Edward A. Caban (Present, Commencing July 1, 2023).

134 Respondent’s Reply Memorandum of Law in Further Support of Their Motion to Dismiss the Petition at 5, Carr v.
de Blasio, 101332/2019 (Sup. Ct. N.Y. Cnty. July 10, 2020), NYSCEF No. 13. Petitioners had sought a summary
judicial inquiry, pursuant to NYC Charter § 1109, into the stop and arrest of Eric Garner, claiming a need for
transparency beyond that available under FOIL. The petition did not seek to compel any particular disciplinary
outcome. The Court ruled that, “[a] failure to conduct . . . an investigation” in the case before the Court “would
constitute a neglect of duty.” Carr v. de Blasio, 70 Misc. 3d 737 (Sup.Ct. NY Cty. 2020), aff’d 197 A.D.3d 124 (1st
Dep’t 2021).

135 Of 498 closed cases, in 2016 through 2019, where an allegation of Stop/Frisk/Question misconduct was
substantiated after investigation by CCRB, 39 had a final decision by the Police Commissioner of “NDA.” This does
not include another 26 cases which were “administratively closed” for a variety of reasons. NYPD “Final Federal
Monitor - SQFSTA - 2023 Q1, Q2.”

136 N.Y. City Charter, ch. 18-A, § 440.
137 Exec. Order No. 18 (Feb. 27, 1995) (signed by Mayor Rudolph W. Giuliani).
138 N.Y. City Charter, ch. 34, § 808.
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Beginning April 1, 2021, a Law Enforcement Misconduct Investigative Office run by a
New York State deputy attorney general is to receive and investigate complaints of corruption,
abuse, excessive force, and fraud, and to make recommendations thereupon.'*

Each of the four municipal agencies will be described below. Each agency may review
individual complaints, but they have distinct and circumscribed roles. In the end, CCRB is the
only outside agency that may prosecute and recommend individualized discipline for a particular
officer.

In addition to the four city and state entities, the Department learns of officer misconduct
through:

e Civilian complaints to the Department, processed within NYPD through the Internal
Affairs Bureau (IAB), and reviewed by the Office of the Chief of Department (OCD),
and/or the Department Advocate’s Office (DAQO);

e Force Investigations by the Force Investigation Division (FID) of force incidents
usually triggered by a Threat, Resistance, Injury Report (TRI), which members are
required to file;*

e Reports by fellow police officers to the appropriate local command or 1AB;#

e Observation, monitoring, and corrective action by supervisors within a squad, precinct,
or command, which may or may not result in “Command Discipline.”4

e Audits within the NYPD through the Department’s Quality Assurance Division
(QAD), such as stop report audits, RAND audits,** and Police-Initiated Enforcement
(PIE) audits;*

e Lawsuits brought in federal or state court;

1392020, ch. 104. In one of her first public actions, the Attorney General issued a “Preliminary Report on the New
York City Police Department’s Response to Demonstrations Following the Death of George Floyd” in which it found
a pattern or practice of excessive force and false arrests by officers. See New York State Office of the Attorney
General, Preliminary Report on the New York City Police Department’s Response to Demonstrations Following the
Death of George Floyd (July 2020), available at https://ag.ny.gov/sites/default/files/2020-nypd-report.pdf.

140 patrol Guide §§ 207-30, 31.
141 patrol Guide § 221.-03.

142 patrol Guide § 207-21 (“All members of the service have an absolute duty to report any corruption or other
misconduct, or allegation of corruption or other misconduct, of which they become aware.”)

143 See generally Patrol Guide § 202, et seq.

144 RAND audits are reviews of radio dispatches (ICADS - “Improved Computer Aided Dispatch System”), following
an encounter, screened for use of certain key words (“stopped” “holding” “under” “warrant check,” etc.), to ascertain
if a Terry Stop has occurred and has been properly reported.

145 PIE audits are reviews by Departmental auditors of the paperwork when a self-initiated enforcement action (i.e.,
not in response to a call or directive) has resulted in an arrest. Under an Audit Plan approved by the Court, see Memo
Endorsement, Floyd, 959 F. Supp. 2d 540 (No. 08-cv-1034), ECF No. 791, there will be a review of one encounter
(where an arrest occurred) per week in each of 133 commands, yielding a total of 6916 encounters reviewed. In
addition, RAND and QAD reviews will yield data on roughly 7,980 additional encounters. Integrity Control Officers
within each precinct review the audit response for corrective action.

30



Case 1:08-cv-01034-AT Document 936  Filed 09/23/24 Page 41 of 506

e Claims filed and settled with the City Comptroller prior to commencement of a
lawsuit; 4

e Alerts by court decisions or by prosecutors’ advice when illegal activity or testimony
thought not to be credible triggers an adverse credibility referral to the Department.

Although lawsuits and civil claims may expose misconduct, court judgments and
settlements—even where personal liability is assessed—do not necessarily lead to disciplinary
proceedings against an officer. If the claimant does not file a complaint with 1AB or CCRB, it
would be unusual for a disciplinary investigation to be commenced solely on account of a civil
claim—even one with merit. To the contrary, pending court proceedings will sometimes cause a
halt to an ongoing disciplinary investigation. As will be demonstrated later in this Report, where
the history of complaints against a sample of officers is catalogued, it is not uncommon for officers
to have legal proceedings pending in court for one set of misconduct claims, while other unrelated
allegations of misconduct against the officer are simultaneously being investigated at CCRB or
IAB. The extent to which the Law Department (handling litigation) and DAO (handling
disciplinary proceedings) interact, harmonize, or seek to consolidate multiple complaints or
lawsuits is unknown. Case histories tend to indicate that pending litigation can result in a
settlement or administrative closure of parallel disciplinary proceedings. Failure to pursue
misconduct by internal or CCRB investigation tends to inure to the benefit of an officer facing a
lawsuit, since a misconduct finding might otherwise jeopardize the officer’s right to
indemnification or representation by the City and, as well, might imperil a defense of qualified
immunity asserted by the City.

Overall, there are three principal tranches by which disciplinary proceedings may be
commenced and Departmental discipline imposed:

e (1) CCRB may substantiate a civilian complaint and recommend formal or informal
discipline to the Police Commissioner by way of referral through DAO or by
prosecution before a Deputy Commissioner for Trials (“DCT”);

e (2) Departmental investigative entities (IAB, BIU, FID, or OCD) may investigate and
recommend formal or informal discipline to DAO or to a Commanding Officer;

e (3) Local Commanding Officers or Executive Officers (“X0O”s) may pursue matters
within their command based upon recommendation of an Integrity Control Officer
(“ICO™), a supervising officer, or an audit.

Not all misconduct involving public interaction is subject to investigation by CCRB. The
Board has a limited and circumscribed role in addressing misconduct. For one, prior to 2022,

146 N.Y. City Charter, ch. 5, 8 93(i). In FY 2019 there were 5,848 tort claims against NYPD, which include civil rights
violations. Tort claims settled at the pre-litigation stage for $220.1 million. There were 2,315 “police action” claims
settled in court for $95.2 million. Police action claims result from alleged improper police action, such as false arrest
or imprisonment, excessive force or assault, or failure to provide police protection. Separately, civil rights claims for
wrongful convictions, which may or may not include police misconduct, settled for $30.9 million. Office of the New
York City Comptroller, Claims Report: Fiscal Year 2019 (June 2020), available at https://comptroller.nyc.gov/wp-
content/uploads/documents/Claims-Report-FY-2019.pdf. In FY 2022 the “payout” for cases commenced in state and
federal court against NYPD rose to $208,702,000. Mayor’s Management Report, FY 2022, at 61.
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CCRB needed a civilian complaint.®#” Without a civilian complaint, wrongful police action falling
within the CCRB’s jurisdiction (Force, Abuse of Authority, Discourtesy and Offensive Language
—FADO), including an illegal stop or frisk, would go unexamined unless the Department or CCRB
investigated the FADO violation on their own initiative without a complaint. Use of Force is
tracked and assessed independently by NYPD and discipline may follow without a civilian
complaint. Stops are audited, but disciplinary proceedings, or even investigations, for stop and
frisk misbehavior absent a civilian complainant are very rare.

CCRB has subject matter jurisdictional limitations and personal jurisdictional limitations
which are discussed in more detail later. These limitations often result in separate investigations
for the same encounter, with CCRB looking at one aspect of a complaint (e.g., a FADO allegation),
while the Department will weigh another. A common example of CCRB’s jurisdictional
limitation, for purposes of this Report, is the dichotomy between complaints regarding stop and
frisk misbehavior, which CCRB does investigate, and an officer’s failure to file a stop report for
the encounter, failure to activate a body worn camera,** or a wrongful traffic stop, all of which
may be outside CCRB’s jurisdiction.

This Report will address NYPD investigations before examining the more limited role
CCRB may play when it receives a citizen complaint. But before walking through the advantages
and disadvantages of each tranche as a mechanism for identifying SQF misconduct and invoking
discipline, an explanation of what is meant by “misconduct” and “discipline,” along with a brief
description of the difference between “formal discipline” and “informal discipline,” is in order.

A. What is “Misconduct”?

The term “misconduct” covers a broad range of prohibited behavior. Officers may act
inappropriately in dealing with the public, be it through direct violation of Floyd’s mandate or in
other ways including corruption, discourtesy, wrongful use of force, improper or retaliatory arrests,
offensive language (slurs), improper search or seizure of a vehicle, property, or premises, false
testimony, sexual harassment, theft, interference with recordings, destruction of recordings—to
name a few. But not all allegations of misconduct derive from interactions with the public. A vast
number of investigations are for lack of compliance with NYPD rules, relating to missed
assignments, wrongful use of Departmental property, improper dress, failure to complete
necessary reports, and the like. Additionally, officers commonly face discipline for off-duty
personal misbehavior involving, for example, driving while impaired, drug or alcohol abuse, and
domestic disputes.

In the end, the contours of what can be pursued as misconduct are not outlined with
precision but are shaped by reference to a North Star—the Department Manual which includes the

147 The Charter was amended, effective January 20, 2022, to permit initiation of investigations by the Board. NYC
Charter § 440, LL 24/2022. Unfortunately, this is confined to some extent because, on June 8, 2023, CCRB and
NYPD included a clause in a “Data Sharing Agreement” which limits pursuit of a bias-based or racial profiling
investigation, “If the Complainant is uncooperative or otherwise does not wish to pursue the allegation, the CCRB
will not make a request for Data. .. .” Aurticle Il, para. B.

148 CCRB proposed an amendment to its Rules permitting review of improper use of body worn cameras. (Proposed
38-A § 1-01 at https://rules.cityofnewyork.us/wp-content/uploads/2022/06/CCRB-Rules-FINAL-5-31-22-with-
Certifications.pdf.) The amendment was adopted, effective Oct. 22, 2022.
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Patrol Guide and the Administrative Guide.* These Guides generally spell out the rules officers
must follow.® The rules contained in the Guides are not drafted externally; they are written and
amended by the Police Commissioner at the Commissioner’s sole discretion.s!

The origins of the Patrol Guide lay in “Rules and Regulations for Constables” adopted by
Mayor De Witt Clinton in 1812, some thirty-three years before the NYPD as we know it was
formed. But it was not until January 2017 that the Patrol Guide was readily available to the public.
NYC Admin. Code § 14-164 required, for the first time, that the Guide be published on the
Department’s website.’®> The Patrol Guide is constantly evolving. Section 14-164 requires
monthly updates to be posted for public access as well.

Commencing June 2021, the Police Commissioner moved large sections of the Patrol
Guide (all of Sections 203 and 204 dealing with common misconduct issues) from the Patrol Guide
to a separate document known as the Administrative Guide.’* Thus far, transfer from the Patrol
Guide to the Administrative Guide has not resulted in many substantive changes.’* However,
unlike the Patrol Guide, the entirety of the Administrative Guide need not be made public and is
not required by local law to be published. On August 4, 2021, portions, but not all, of the

149 The Court has ordered or approved a few provisions pertaining to the issues in Floyd. Any such changes would
require Court approval prior to amendment or revision. Salient provisions of the Patrol Guide were stripped and
moved to the NYPD Administrative Guide in July 2021. The Patrol Guide and the Administrative Guide, together,
are now denominated the “Department Manual.” Misconduct allegations, in NYPD’s Disciplinary Guidelines refers
to violations of the Department Manual. The Manual may be found at https://www1 nyc.gov/site/nypd/about/about-
nypd/manual.page. Misconduct also includes criminal conduct, such as violations of NYS Penal Law, an analogous
statute of another state, or federal law. NYPD “Disciplinary System Penalty Guidelines” n.36, at 18. Depending upon
the salient date, this Report will occasionally cite a Patrol Guide section which was subsequently moved to the
Administrative Guide. For convenience, a conversion table is appended to this Report, correlating old sections with
new sections.

150 See NYPD Disciplinary System Penalty Guidelines, at 45: “Department rules and regulations are codified in the
Patrol Guide, Administrative Guide, Detective Guide, DAS Bulletins, Finest Messages, Reference Guides and other
publications available to members on the Department’s electronic portal under the “Directives & Manuals” section.”
(citing https://portal nypd.org/pages/DirectivesAndManuals.aspx). Unfortunately, other than the Patrol Guide and
some sections of the Administrative Guide, these are not publicly available, making it difficult to know whether some
rules or regulations have been violated and, if so, how.

151 As an example, a recent notable re-write by the Police Commissioner is in the definition of “Making False
Statements,” Patrol Guide § 203-08. (Now Admin. Guide § 304-10.) The Department had, for decades, promised to
punish intentionally false official statements with presumptive termination, which, in practice, rarely occurred. After
years of criticism by the Commission to Combat Police Corruption for lack of enforcement and in the Department’s
handling of false statement allegations, Section 440(3) of the City Charter was amended, over objection by the
Department, to permit some false statement investigations by CCRB. On the day that the amendment took effect,
March 31, 2020, the Patrol Guide was amended, allowing the Police Commissioner greater flexibility in disciplining
findings of false or misleading statements by codifying exceptions to a finding of a false official statement. It will be
worth watching to see how closely CCRB follows the Police Commissioner’s formulation.

152 | ocal Law No. 129 (2016), effective Jan. 29, 2017.
153 A spreadsheet documenting the re-numbering or re-naming of sections is appended to this Report.

154 The prohibition on Biased-Based Policing has added new sections in conformance with Federal Law, discussed
later. Also, Patrol Guide § 203-10(7) previously placed an outright ban on “[s]oliciting, collecting, or receiving money
for any political fund, club, association, society, or committee.” With the move to the Administrative Guide, such
political activity is acceptable if “approved by Internal Affairs Bureau.” Admin. Guide § 304-06(16).
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Administrative Guide were posted online.> Whether the shift will have impact on public access
or ease of amendment remains to be seen. The change was made without advance public notice
and the rationale for the shift has not been publicly explained. A concern would be if it becomes
more difficult for complainants to identify, or for CCRB to allege, misconduct with specificity.
Will it be more difficult, after findings are made, for reviewers to understand or to account for
cases which are unfounded or exonerated?*¢ Included in the removed sections are regulations
prohibiting an array of public-contact misconduct, from bias-based policing and making false
statements, to refusals to identify oneself or to comply with the Right to Know Act.*

The move to the Administrative Guide followed shortly after the Department and the City
were required, by Executive Order, to submit a plan going forward for improvement of police
practices following the murder of George Floyd.'s® A draft plan was prepared March 5, 2021 and,
with some modifications adopted by the City Council on March 25, 2021.*** The Draft Plan
promised that NYPD and CCRB would “[e]stablish the Patrol Guide Review Committee,” which
would “allow for reform by identifying policies and practices outlined in the Patrol Guide that
need to be changed.”® This, if adopted, would have accomplished three reforms: (1) it would
constrain the Police Commissioner’s unilateral power to define misconduct; (2) it would lend
transparency and community involvement to the portions of the Guide; and (3) it would
synchronize definitions employed by CCRB and NYPD. The final plan adopted 20 days later,
omitted the recommendation. Nonetheless, moving large sections of the Patrol Guide to the
Administrative Guide insulates, for now, the Police Commissioner’s exclusive authority to define
misconduct from the City Council proposal.

CCRB generally abides by, and applies, the Commissioner’s definitions in the Patrol Guide
and Administrative Guide (referred to collectively as the “Department Manual”) when drawing
charges and specifying allegations of misconduct. However, CCRB is not necessarily confined to
the express elements of an offense as written in the Manual.*®> CCRB can, by regulation, if
necessary, adjust its own finding as to what constitutes a FADO violation. This is especially true

155 NYPD, Department Manual, available at https://www1.nyc.gov/site/nypd/about/about-nypd/manual.page.

156 One prominent example is the omission of Admin. Guide § 322-11, referenced later in this report. While that
section defines disciplinary outcomes, it is not publicly available.

157 See, e.g., Local Law No. 54 (2018) (adding NYC Admin. Code § 14-174 (“Identification of police officers™)) and
Local Law No. 56 (2018) (adding NYC Admin. Code 8§ 14-173 (“Guidance regarding consent searches”)).

158 Exec. Order No. 203 (June 12, 2020). The emergency executive order, issued during the COVID pandemic, was
discontinued by the Legislature in April 2021.

159 See NYC Police Reform and Reinvention Collaborative Draft Plan (Mar. 5, 2021), available at
https://www1.nyc.gov/assets/home/downloads/pdf/reports/2021/Final-Policing-Report.pdf, adopted by the N.Y. City
Council, Intro. Res. 1584/2021 (Mar. 25. 2021).

160 1d. at 15.

161 Tension between CCRB’s finding that a FADO violation has occurred and the Police Commissioner’s decision on
whether a Patrol Guide violation will be acknowledged, can, and does, arise. The contours of misconduct in the areas
of false testimony, sexual harassment, and racial profiling—all discussed later—are particular areas of potential
disagreement.
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in the definition of “Abuse of Authority,” which is malleable.s2 There is a lengthier discussion of
the scope of Abuse findings later in this Report.

Neither “Discourtesy” nor “Offensive Language” are sharply defined in the Patrol Guide
or the Administrative Guide. Findings by CCRB of Discourtesy will usually refer either to Patrol
Guide § 200-02, which states that one of the “Values” of the Department is to “render [their]
services with courtesy and civility” or Patrol Guide § 203-09 (now Admin. Guide § 304-11), which
states that a “Purpose” of the section is to “ensure uniformed members of the service interact with
members of the public in a professional manner.” “Offensive Language” (commonly referred to
as a “Slur”) is captured by a general prohibition against “[u]sing discourteous or disrespectful
remarks regarding another person’s age, ethnicity, race, religion, gender, gender
identity/expression, sexual orientation, or disability” in the Administrative Guide.'®* CCRB is left
with a range of discretion in finding discourtesy or offensive language violations. There is no
guarantee, however, that the Police Commissioner will agree with the findings. In the end,
notwithstanding a finding by CCRB, the Police Commissioner decides whether to discipline a
member for a remark that CCRB deemed offensive, or a gesture found by CCRB to be
discourteous. The Police Commissioner may simply disagree with the finding and then deny
imposition of discipline.1s

There is considerable flexibility for the Police Commissioner to find misconduct in the
interstices of the Patrol Guide. Patrol Guide § 203-10 (5) prohibits “[e]ngaging in conduct
prejudicial to good order, efficiency or discipline of the Department.” This open-ended canon is
often used in conjunction with, or as an alternative to, other well-defined rule violations when the
evidence may not clearly prove a violation of the better-defined rule.’¢ In the words of the
Department, “[t]his is a catch-all. A lot of conduct is considered prejudicial to the good order and

162 See, e.g., Lynch v. NYC Civilian Complaint Rev. Bd., 206 A.D.3d 558 (1st Dep’t 2022) (allowing the Board to add
sexual harassment as misconduct under abuse of authority); DiGiacomo v. NYC Civilian Complaint Rev. Bd., 214
A.D.3d 531, 532 (1st Dep’t 2023) (“CCRB had a rational basis for defining abuse of authority to include NYPD
members’ ‘refusals to provide identifying information. . .””).

163 Admin Guide § 304-06(2), formerly Patrol Guide § 203-10. When the provision was moved from the Patrol Guide
to the Administrative Guide, “age” was added. Neither Guide speaks to gestures, but gestures can form the basis of a
finding by CCRB.

184 In a recently filed Departure Letter, the Police Commissioner disagreed with a CCRB finding that a “sexually
suggestive remark [should] be penalized as an offensive language statement” in a case where an officer, standing
“mere inches” from the complainant, stated, “Do you want to kiss me?” The Police Commissioner decided that the
officer did not intend to make any reference to the individual’s sexual orientation when he made the statement.” The
findings were reduced to discourtesy, citing a Board recommendation “that the penalty itself should be mitigated due
to the novelty and complexity of the policy regarding offensive language statements.” Police Commissioner’s Penalty
Departure, Detective , August 25, 2022. https://www.nyc.gov/assets/ccrb/downloads/pdf/complaints/c
omplaint-outcomes/redacted-departure-letters _RedactedDepartureLetter.pdf.

165 Now Admin. Guide § 304-06(1).

166 See Commission to Combat Police Corruption, Sixteenth Annual Report of the Commission at 86 (Oct. 2014),
available at https://www1 nyc.gov/assets/ccpc/downloads/pdf/Sixteen-Annual.pdf.  (“The ‘conduct prejudicial’
section is often used when misconduct falls short of ‘making false official statements’ as defined” in the Patrol Guide.)
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efficiency of the Department. Some of this conduct is corruption, other is misconduct, and other
is administrative violation.”7

B. Describing Findings

Whether conducted internally at NYPD or independently at CCRB, investigations can
conclude with a finding for each allegation. After a finding, penalty recommendations by CCRB
are made for each substantiated allegation while NYPD has assessed one penalty for an entire
case.’®® An “allegation” is one distinct violation of a provision of the Patrol Guide or
Administrative Guide for one act of improper conduct by one officer. Often, there are multiple
allegations within a complaint against an officer. A “complaint” usually includes all the
allegations arising from one encounter and investigated by one entity. (One encounter may result
in two complaints being pursued separately in CCRB and in NYPD for jurisdictional reasons.)
Within one entity with jurisdiction (CCRB or NYPD), if there are multiple complainants (victims,
witnesses, or supervisors) arising from one encounter or incident, the allegations are usually kept
together in one complaint. A “case” refers to the investigation and disposition of one individual
officer’s conduct within a complaint. There will be several “cases” within a complaint when there
are multiple officers charged in connection with one incident.

Generally speaking, findings are denominated by NYPD as either: Substantiated,
Unsubstantiated, Unfounded, or Exonerated. In 2022, CCRB proposed to replace
“Unsubstantiated” with “Unable to Determine” and to replace “Exonerated” with “Within
guidelines.” The new terminology for CCRB case dispositions took effect October 22, 2022.1%°
There are supplemental outcomes under both CCRB Rules and NYPD guidelines beyond these
categories.

There are slight variations in the formulations used for each of the principal dispositions,
which can lead to confusion as to the significance of a particular finding. The definitions and the
differences in nomenclature often require a judgment call that is not easy to make. Differences in
the definition of “unsubstantiated,” “exonerated,” or “unfounded,” while subtle, will have
consequences in how they are noted and kept in personnel files, whether sealing or expungement
will follow, and in the available files for consideration in investigations that may arise anew at a
later time. 17

167 Risk Management Bureau, Federal Monitor Team Request Form (Apr. 16, 2020), on file with the Monitor Team.

168 With the adoption of a “grid” or “matrix,” NYPD has begun to assign a penalty for each substantiated allegation,
but "[i]f the same underlying act(s) of misconduct support multiple definitions of proscribed conduct or support
alternative theories of prosecution, then a single penalty will be applied.” NYPD, Disciplinary System Penalty
Guidelines at 12 (Jan. 15, 2021). Penalties for a given case may be the aggregated sum of penalties for individual
allegations. “Both the NYPD and CCRB determine a finding for each allegation and penalties are based on the totality
of substantiated allegations.” City 09.01.23 Feedback to Yates Discipline Report, Item 30.

169 The dispositions analyzed in this Report occurred prior to October 22, 2022. Accordingly, earlier terminology is
used throughout the discussion of those dispositions.

170 police Benevolent Association of the City of New York (‘PBA”), Sergeants Benevolent Association (“SBA”),
Lieutenants Benevolent Association (“LBA”) Collective Bargaining Agreements (“CBAs”), art. XVL, § 7(c) requires
removal of unfounded and exonerated findings in the Central Personnel Index (CPI), but not of unsubstantiated
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CCRB Rules, prior to October 22, 2022, provided for nineteen different possible
dispositions,'™ the majority of which explain the outcome of an investigation that may have been
side-tracked before completion—Complainant Unavailable, Complainant Uncooperative, and
Officer Unidentified are a few examples. As to the principal findings after a completed
investigation, the CCRB Rules'”? gave the following definitions:

e Substantiated: There was a preponderance of evidence that the acts alleged occurred
and constituted misconduct.

e Unsubstantiated: There was insufficient evidence to establish whether or not there
was an act of misconduct.

e Unfounded: There was a preponderance of the evidence that the acts alleged did not
occur.

e Exonerated: There was a preponderance of the evidence that the acts alleged occurred
but did not constitute misconduct.

e Other Misconduct Noted (OMN): Evidence of misconduct is indicated, but the
allegation falls outside of CCRB’s FADO jurisdiction and is being referred to NYPD
for investigation or disposition.

Until recently on its website,'”> CCRB described the outcomes slightly differently, as:

e Substantiated: means there is sufficient credible evidence to believe that the subject
officer committed the alleged act without legal justification.

e Unsubstantiated: means the available evidence is insufficient to determine whether
the officer did or did not commit misconduct.

e Unfounded: means there is sufficient credible evidence to believe that the subject
officer did not commit the alleged act.

e Exonerated: means the subject officer was found to have committed the act alleged,
but the officer’s actions were determined to be lawful.

findings. [U]pon written request to the Chief of Personnel by the individual employee, remove from the Personnel
Folder investigative reports which upon completion of the investigation are classified ‘exonerated’ and/or
‘unfounded.”” Uniformed Fire Officers Ass’n v. de Blasio, No. 20-cv-05441 (S.D.N.Y. Sept. 4, 2020), ECF No. 226
at 16.

171 Prior to 2022, there were nineteen defined “Case Dispositions” including: complaint withdrawn, complainant
unavailable, victim unavailable, complainant uncooperative, victim uncooperative, victim unidentified, officer
unidentified, referral to another agency, lack of jurisdiction, mediated agreement, failed mediation when complainant
fails to participate, officer no longer with NYPD, and administrative closure when an agency, not a member of the
public, refers a case but CCRB is unable to proceed. 38-A RCNY § 1-33. Much of the data in this Report applies to
cases decided under this formulation. As discussed below, the Rules were amended, September 22, 2022. As of that
amendment, there were fifteen case dispositions. The most significant changes were: (1) "Unsubstantiated” became
“Unable to Determine”; and “Exonerated” became “Within NYPD Guidelines.” Id.

172 Id

13 CCRB, Case Outcomes, available at https://www1 nyc.gov/site/ccrb/investigations/case-outcomes.page (last
accessed Apr. 18, 2022). These are the same definitions of “unfounded” and “exonerated” advanced by Corporation
Counsel in a recent federal court filing. See Defendants’ Memorandum of Law in Support of Their Motion to Dismiss
at 11, Uniformed Fire Officers Ass’n v. De Blasio, No. 20-cv-05441 (S.D.N.Y. Sept. 4, 2020), ECF No. 220, n.3 at 5.
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As of October 22, 2022, CCRB has amended Section 1-33 ("Case Dispositions™):17

e Unable to Determine replaces Unsubstantiated.
e Within NYPD Guidelines replaces Exonerated.

The Detectives’ Endowment Association and the Lieutenant’s Benevolent Association
(representing more than 7000 members) have objected to the change in nomenclature. They
contend that the change “would unnecessarily create confusion . . . to the detriment of officers and
the public.” They ask that the reason for lack of substantiation (withdrawal, non-cooperation,
failure of proof) should be itemized and that the term “exonerated” is needed as “the clearest
indication that [the officer] did nothing wrong.”*"

Similarly, the PBA and the Sergeants Benevolent Association (on behalf of 30,000
members) predict that inconsistencies in terminology used by CCRB with those traditionally used
by NYPD and other agencies, such as District Attorneys and the courts will be confusing, make
compliance with confidentiality, disclosure, and evidentiary rules more difficult and “promote the
serious risk of improper disclosure.” 17

In pending litigation against the revised definitions by CCRB, the NYC PBA has argued
that:

CCRB’s changes to the long-standing case disposition categories are arbitrary and
capricious for numerous reasons, including because they: (i) create inconsistency
with the NYPD and other bodies that use and rely on the same disposition
categories; (ii) create obvious prejudice to officers by labeling them with seemingly
blameworthy disposition terms even when they have not been found to have
committed any wrong doing; and (iii) impair the accuracy and completeness of
CCRB data necessary to hold CCRB accountable.'

The PBA contends that “CCRB’s new disposition . . . ‘unable to determine’ — is inaccurate
and unfairly carries a stigma for the subject officer. It suggests that the investigation was somehow

174 CCRB, Implementation of Charter Changes and Other Amendments, available at
https://rules.cityofnewyork.us/rule/implementation-of-charter-changes-and-other-amendments/. Along with changes
to the definition of “unsubstantiated” and “exonerated,” the Board also proposes to combine “complainant
unavailable,” “alleged victim unavailable,” “alleged victim unidentified,” “alleged victim uncooperative,” and
“complainant uncooperative” into one category—*"“unable to investigate.” This reduces the list of outcomes from 19
to 15.

175 |_etter, Karasyk & Moschella to Heather Cook, Assistant General Counsel, CCRB (July 11, 2022), at 5.
176 |_etter, Patrick J. Lynch and Vincent J. Vallelong to Heather Cook (July 11, 2022), at 15.

17 NYC PBA v. City of New York, Index No. 150441/2023, Doc. No. 22 at 19. (Sup. Ct. N.Y. Cnty, 2023). The court
denied much of the petition on January 2, 2024, but did reinstate categories previously listed in Rule 1-33(e)(6),
including “Complainant Unavailable,” “Alleged Victim Unavailable,” “Complainant Uncooperative,” “Alleged
Victim Uncooperative,” and “Alleged Victim Unidentified.” NYSCEF DOC. No. 71.
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incomplete, rather than projecting the fact that no misconduct was proven after full presentation
of evidence.”'®

A vast number of CCRB cases are “truncated.” As discussed later, the number can be
anywhere from 50 to 70% of CCRB case closings. The new definition, “unable to determine,”
creates an overlap between cases that are fully investigated but wanting in persuasion and those
cases where the record was not fully developed for lack of a witness.

By comparison to CCRB, NYPD uses the following “standardized terminology . . . when
preparing reports concerning internal investigations”:'’

e Substantiated: Accused employee has committed ALL of the alleged acts of
misconduct.

e Partially Substantiated: Employee has committed PART of alleged act(s) of
misconduct. (This describes a case outcome, not an allegation determination.)

e Unsubstantiated: Insufficient evidence to clearly prove OR disprove allegations
made.

e Unfounded: Act(s) complained of DID NOT OCCUR or were NOT COMMITTED
BY MEMBERS OF THIS DEPARTMENT.

e Exonerated: Subject employee(s) clearly NOT INVOLVED in ANY
MISCONDUCT. Incident occurred but was lawful and proper.

e Misconduct Noted: Act(s) of misconduct OTHER THAN those alleged complaints
[sic] were committed by the concerned employee. (This classification can be used with
any of the aforementioned dispositions as a case outcome.)

In addition, NYPD will close cases with categories not utilized by CCRB, including:

e Information and Intelligence: Although the evidence did not substantiate a
misconduct allegation, the matter is referred back to the officer’s command for tracking
purposes. This classification may be used as well for Minor Procedural Violations
(MPV) which did not rise to the level of misconduct.

IAB uses still another set® when investigating discriminatory activity:

e Substantiated: Credible evidence exists that the accused MOS committed the alleged
act of misconduct, and such credible evidence outweighs the evidence that the accused
MOS did not commit the alleged misconduct.

e Unsubstantiated: There is insufficient credible evidence to prove or disprove the
allegation.

178 NYC PBA v. City of New York, Index No. 150441/2023, Doc. No. 22 at 22. (Sup. Ct. N.Y. Cnty, 2023).

179 NYPD Admin. Guide § 322-11 (effective June 23, 2020). Unfortunately, IAB Guide 620-58 (dealing with profiling
investigations) uses yet another set of definitions. Adding to the mystery, Administrative Guide § 322-11 is not
available to the public online.

180 | AB Guide 620-58.
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e Unfounded: Credible evidence exists that the alleged act of misconduct did not occur
or that the accused MOS did not commit the alleged act of misconduct and such
credible evidence outweighs the evidence that the accused MOS did commit the alleged
misconduct.

e Exonerated: Credible evidence exists that the alleged conduct occurred, but it was
lawful and proper.

The inconsistencies in definitions, at first blush, appear minor. They are not. With the lack
of uniformity, cases can fall into different slots not because of the evidence or lack of evidence,
but merely due to ambiguity in interpretation.'®* Asasimple matter of logic and fairness to officers,
complainants, and the public, it would seem that one set of definitions should be uniformly and
consistently applied. As put by the PBA in recent litigation, “[I]t is vital that . . . disposition
categories be fair, accurate, and consistent across agencies.”*® As one example, the Charter
prohibits use of an “unsubstantiated” complaint as a basis for a CCRB recommendation.'®* The
PBA fears, with some justification, that renaming an “unsubstantiated” case as an ‘unable to
determine” case may become a vehicle for bypassing the Charter’s prohibition.s

Fundamentally, as in any adjudicatory process, the definitions require understanding the
difference between findings of fact and conclusions of law.'®> Findings of fact can be based upon
a weighing and balancing of all the evidence—extrinsic, testimonial (including assessments of
credibility), and inferences that may be drawn from the totality of the accepted facts. Conclusions
of law require a determination of whether the facts, once found, constitute a violation of the
Constitution, other laws, or the Patrol Guide and the Administrative Guide.

NYPD'’s rules regarding adjudication in the Trial Rooms recognize this principle.t® In
outlining the procedure at the end of a trial for hearing officers’ reports to the Police

181 In another context, discovery in criminal proceedings, a court refused to be bound by CCRB denominations due to
the lack of a uniform standard. People v. Taveras (Bx Crim. Ct. Feb. 10, 2023), NYLJ p.17, col 3 (“Unless specifically
restricted by statute, city and state agencies are free to modify their administrative regulations, altering applicable
definitions and standards so long as such modifications do not run afoul of the law. Unlike defined standards of proof
in formal criminal and civil law proceedings, there is no universal standard which governs the administrative
proceedings or internal investigations of different city, county and state law enforcement or ombudsman agencies.
Thus, an unsubstantiated finding in Albany County might be an exonerated finding in New York City and vice versa.
The CCRB may use the term unsubstantiated today but, later, may substitute that term for another. Limiting discovery
to categories which are not governed by standards that are universal across New York State and/or are subject to
change when the individual agency deems appropriate could result in potentially arbitrary rulings.”). Subsequently,
upon application by the People to re-argue the invalidation of a certificate of compliance, the decision was vacated on
other grounds. People v. Taveras, CR-004492-22BX, NYLJ p.17, col. 1 (Apr. 14, 2023). Nonetheless, the Court’s
observations regarding a lack of uniformity in definitions remains undisturbed.

182 NYC PBA v. City of New York, Index No. 150441/2023, Doc. No. 22 at 25 (Sup. Ct. NY Cty, 2023).
183 NYC Charter § 440(c)(1).
184 NYC PBA v. City of New York, Index No. 150441/2023, Doc. No. 22 at 25 (Sup. Ct. NY Cty, 2023).

185 See generally, e.g., Rochester Lantern Co. v. Stiles & Parker Press Co., 135 N.Y. 209 (1892); People v. Brown,
33 N.Y.3d 983 (2019) (requiring a finding of fact before deciding a question of law in the context of CPL 440
proceedings).

186 See 38 RCNY § 15-06. Rules of the Police Department: Adjudications.
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Commissioner, the Rules provide, “[t]he Draft Report and Recommendation shall consist of a
summary and analysis of the testimony, recommended findings of fact and conclusions of law, and
recommendations for the disposition of the Charges and Specifications.”®” However, the CCRB
Rules do not specifically ask a panel to do the same. There, an investigator writes up a summary
of the facts and the panel makes a “finding” for each allegation. If deference is to be given to
factual determinations, as required by the Remedies Opinion, it would be cleaner for panels to
follow the practice used by Trial Commissioners, i.e., to specifically make findings of fact and,
separately, state conclusions of law. At that point, it would be appropriate for DAO and the Police
Commissioner to give deference to the findings of fact, which is the practice, generally speaking,
for hearings by administrative judges and panels.:#

On occasion, reviewers will mistakenly intermix the term “credibility” with “factual
findings.” “Credibility” is an assessment of the believability of an individual witness or the
witness’ statements. Assessing credibility of a witness or a statement does not end the inquiry.
That assessment is a component within a factual finding. The ultimate conclusion should be based
on a weighing of all the credited “evidence”—the totality of circumstances—beyond a mere
assessment of the credibility of a single witness. Factual findings should include credited
testimony, but also may include other evidence such as videos, documents, and reasonable
inferences. In the absence of extrinsic evidence, a finding by the factfinder may be based upon
credited testimony without extrinsic evidence but is not limited to credited testimony when other
evidence is available.*® A finding should not be based, even in part, on discredited testimony.

Unfortunately, in the various definitions:

e The terms “misconduct” and “acts” are used interchangeably when there is an
important distinction between a finding that an “act” occurred as opposed to a finding
that “misconduct” occurred (and thus drawing a legal conclusion as to whether the act
was a violation).

e The CCRB online definition of “unsubstantiated™ (endorsed by Corporation Counsel in
federal court'®) speaks of the insufficiency of “available” evidence, while the definition
in the CCRB Rules, prior to the proposed amendments, and in the NYPD
Administrative Guide do not.

e The Administrative Guide, 322-11, states that a case is unsubstantiated when there is
insufficient evidence to “clearly prove or disprove” allegations.

e A misidentification of an offending officer could result in exoneration under the NYPD
definitions but only a finding of unfounded in CCRB’s formulation.

e CCRB will categorize a case as unfounded when there is “sufficient credible evidence
to believe the subject officer did not commit the alleged act” under one formulation but

187 1d. § 15-06(a)(2).
188 See, e.g., Berenhaus v. Ward, 70 N.Y.2d 436, 443-45 (1987).
189 See discussion of fact-finding and deference to CCRB in the analysis of Departure Letters, below.

190 Defendants’ Memorandum of Law in Support of Their Motion to Dismiss at 5,11, Uniformed Fire Officers Ass’n
v. de Blasio, No. 20-cv-05441 (S.D.N.Y. Sept. 4, 2020), ECF No. 220. See also https://www.courtlistener.com/
recap/gov.uscourts.nysd.540297/gov.uscourts nysd.540297.220.0_1.pdf.
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would require “a preponderance of the evidence that the acts alleged did not occur”
under another.

The three definitions of “unsubstantiated” or “unable to determine” listed above differ
slightly. Does an unsubstantiated result mean that: (1) there was insufficient proof that an act of
misconduct occurred at all; (2) there was proven misconduct but insufficient evidence that the
subject officer is the malefactor; or (3) there was some evidence that the officer engaged in
misconduct, but it was not proven by a preponderance of the evidence?*!

In reviewing various exchanges between CCRB and DAO, it is not uncommon to find an
assertion that “misconduct was not proven” when the meaning of the assertion is unclear. As
pointed out by the Union plaintiffs in recent litigation, “technical terms such as ‘unsubstantiated’
and ‘unfounded,’ as defined by the City, do not provide the public with meaningful context for
assessing the truth or falsity of allegations.”**

The distinction between “unsubstantiated,” “unfounded,” and “exonerated,” is important.
The Collective Bargaining Agreement with the various police unions requires removal of
unfounded and exonerated, but not unsubstantiated, cases from an officer’s personnel file.”1* In
court, unsubstantiated cases may be used for cross-examination, while unfounded and exonerated
cases may not.'s

The definitions used by NYPD in AG 322-11 when compared to definitions used by CCRB
pose a significant risk of confusion. Drawing a distinction between “Substantiated” and “Partially
Substantiated” depending upon whether ALL allegations are proven makes statistical comparisons
difficult and has the potential to mask misconduct when entities outside the Department seek to
learn of substantiated cases. Similarly, requiring evidence to “clearly prove” an allegation, as
described in the “Unsubstantiated” definition, skews findings against substantiation by a
preponderance of the evidence. Finally, the definition of “Exonerated” rightly lists findings where

191 After years of litigation, the U.S. Department of Justice and the Yonkers Police Department came to an agreement
regarding police encounters and disciplinary measures on November 14, 2016. The Agreement can be accessed at
https://www.justice.gov/crt/case-document/file/923196/download. Incorporated in the agreement at 15, paragraph 81,
are the following definitions: “Unfounded,” where the investigation determines, by a preponderance of the evidence,
that the alleged act did not occur; “Substantiated,” where the investigation determines, by a preponderance of the
evidence, that an accused person committed all or part of the alleged acts of misconduct; “Unsubstantiated,” where
the investigation determines by a preponderance of the evidence, that there is insufficient information to prove or
disprove the allegations; and “Exonerated,” where the investigation determines, by a preponderance of the evidence,
that the alleged act did occur but was justified, legal and did not violate Yonkers Police Department policies,
procedures, or Training.

192 Response and Reply Brief for Plaintiffs-Appellants-Cross-Appellees at 48, Uniformed Fire Officers Ass’n v. De
Blasio, No. 20-2789 (2d Cir. Nov. 19, 2020), ECF No. 357.

193 gpecifically, Article XVI, Section 7(c) of the CBA requires, that “upon written request to the Chief of Personnel
by the individual employee, remove from the Personal Folder . . . reports . . . which are classified ‘exonerated” and/or
‘unfounded.”” There is no provision for removing cases which are closed as “unsubstantiated.” Uniformed Fire
Officers Ass’n v. de Blasio, No. 20-cv-05441 (S.D.N.Y. Sept. 4, 2020), ECF No. 226 at 16.

194 Unsubstantiated cases provide a good faith basis for further inquiry. See, e.g., People v. Randolph, 132 N.Y.S.3d
726 (Sup. Ct. Suffolk Cnty. 2020); People v. Porter, 142 N.Y.S.3d 703 (Crim. Ct. Bronx Cnty. 2020); People v.
McKinney, 145 N.Y.S.3d 328 (Sup. Ct. Kings Cnty. 2021).
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the “Incident occurred, but was lawful and proper” but then adds cases where the subject was
“clearly not involved in any misconduct” which invites exoneration based upon a balancing of the
evidence as opposed to a simple declaration that the conduct was lawful.

As to the lack of clarity in current practice, take three common scenarios:

Assume complainant C alleges an act of misconduct by officer O—a frisk by O done
without reasonable suspicion that C was “armed and dangerous.”% Assume officer O denies the
allegation. Testimony is in conflict.

e Construct (a): (Weight of the evidence): It could be that O’s identity is not in dispute.
It could be that there is some evidence of a frisk by O, but the evidence is not sufficient
(by a preponderance) to substantiate that the act (the frisk) occurred. At the same time,
there is no evidence that C was armed or dangerous, so a frisk, if it did occur, would
have been improper.

e Construct b: (Identity): It could be that an act of misconduct (a frisk without cause)
is demonstrated, but O’s identity is not proven.

e Construct c: (Question of Law): It could be that undisputed evidence shows that O
frisked C, but NYPD and CCRB disagree about the propriety of the frisk. (e.g., CCRB
finds that O did not have sufficient suspicion that C was armed and dangerous, while
DAO, accepting the factual findings, determines that the facts did provide reasonable
suspicion for a frisk.)

Construct (a)

In situation (a), CCRB, by its definitions, might determine, on balance, after listening to
competing versions of the event, that there is insufficient evidence to determine if the officer
committed the act of frisking. In other words, the act if done would have been improper, but, on
balance, the commission of the act was not proved. CCRB, by its rules, should say the case is
unsubstantiated or list it as “unable to determine” since the disposition is the product of a weighing
and balancing of competing evidence in a case where some evidence supports either conclusion.

However, in situation (a), NYPD or IAB might argue that the act complained of (the frisk)
was not proved to have occurred and thus the finding should be unfounded. The credible evidence
did not demonstrate that C was frisked. In the language of IAB Guide 620-58: “Credible evidence
exists that the alleged act of misconduct did not occur” (O’s denial) and “such credible evidence
outweighs the evidence that the accused MOS did commit the alleged misconduct.” This confuses
a finding that an act occurred or did not occur with a finding that misconduct occurred or did not
occur. If the only evidence is the testimony of O and C, is it necessary that NYPD or IAB find C
to be completely unworthy of belief, and give no credit to C, to say the matter is unfounded? Or
is it sufficient that NYPD or IAB believe O over C?

A knotty example of this dilemma (the choice between “unsubstantiated” and “unfounded”
arises with frequency in profiling and bias-based policing cases. C complains of an action (a
gesture, a slur, words, or deeds) and O denies the action. In the earlier years of profiling

195 patrol Guide § 212-11 (“Definitions™).
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investigations by IAB or BIU, more cases were unfounded than unsubstantiated. That has shifted
more recently with the number of unsubstantiated profiling complaints exceeding those that were
unfounded. The reason for the shift in recent years, which is sizeable, is unclear. For 2017-2019,
1,912 bias claims were unfounded, while 1,193 were unsubstantiated. By comparison, for 2020-
2023, 496 were unfounded, while 537 were unsubstantiated.!%

Did an “unfounded” finding in almost 2,500 profiling cases mean that there was no credible
evidence that the acts (slur, words, gesture) occurred? Or did it mean that the evidence that the act
did not occur outweighed some evidence that it did occur? Without a clear expression of the basis
for the finding, it is difficult to ascertain why a profiling complaint went unfounded instead of
unsubstantiated, unless the claimant was entirely unbelievable or there was clear extrinsic evidence
that the alleged acts never occurred.

Construct (b)

Similarly, in scenario (b) (a failure to identify the officer), “unsubstantiated,” “unfounded,”
or “exonerated” are all plausible findings under the various definitions. In its Rules, CCRB
proposes to carry a separate case disposition—"“Officer Unidentified.”*” An unsubstantiated
finding should indicate that there is some evidence of misconduct by the subject officer, but not
by a preponderance of the evidence. Under the NYPD definition of “unfounded” the lack of
evidence of identity could lead to a finding of unfounded. Record evidence supporting a finding
of misidentification or lack of identification could, under NYPD guidelines, lead to a finding of
unfounded, but in the eyes of the Department also lead to a finding of exonerated if the evidence
was clear that officer O was not the officer who conducted the improper frisk. Again, the rules are
not clear.

“Unfounded” in this case should be reserved only for cases where the factfinder concludes
that the acts alleged did not occur, regardless of whether an officer could have been identified and
without a determination that the alleged facts if they had been proven would have constituted
misconduct. But if the determination that the conduct did not occur requires a balancing or
weighing of competing evidence, then the case should be unsubstantiated, not unfounded. A
paradigmatic parallel might be to look at the difference between criminal cases which are
overturned on appeal for legal insufficiency as opposed to reversal of a decision which is against
the weight of the evidence. If there is no credible evidence to support the charge, the charge is
unfounded. If there is credible evidence of misconduct but, on balance, the weight of the evidence
IS against the allegation, then the charge is unsubstantiated.*®

19 Internal Affairs Bureau, Assessment and Analysis Unit, Profiling Case Analysis Report, June 30, 2023. No
profiling allegation against a uniformed officer has been upheld by DAO as “substantiated.” As of October 22, 2022,
profiling allegations are sent to CCRB for investigation.

197 38-A RCNY § 1-33 (11).

198 See, e.g., N.Y. Crim. Proc. Law § 70.10(1). Legally sufficient evidence of a charge occurs when “competent
evidence which, if accepted as true, would establish every element of an offense.” 1d. In the context of a misconduct
allegation, if the sworn testimony of a victim/witness establishes misconduct, a case cannot be “unfounded.” It might
be that counter evidence outweighs or balances against the claimed violation, in which case the matter is
“unsubstantiated” not “unfounded.”
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Here, the distinction between the terms *“acts” and “misconduct” is important.
“Misconduct” is a mixed finding of fact and law. “Unfounded” should be reserved for findings of
fact where the officer did not engage in the conduct (the “acts) alleged, regardless of whether it
was proper or improper.

On its website, CCRB propounds an example of an Unfounded case. It describes a situation
where the complainant alleged that an officer wrongfully threatened him. The officer and three
neutral witnesses contradicted the complainant, saying the threat was never made. In that case
“Unfounded” was an appropriate outcome since it is evident that the unsupported allegation was
clearly rejected.*®

Construct (c)

Finally, in scenario (c), to eliminate confusion between “unfounded” and “exonerated,”
“exonerated” should be reserved for cases where the Police Commissioner accepts the findings of
fact but determines that the actions were lawful. The distinction is meaningful because
“exonerated” becomes a guidepost for future actions by other officers and a signal to the
community of conduct the Police Commissioner deems to be permissible notwithstanding CCRB’s
condemnation. An exoneration will be used as a precedent for how officers are to conduct
themselves going forward. Exoneration is a declaration of the status of the law. In the SQF area,
“exoneration” is especially consequential. An exoneration by the Police Commissioner denotes
approval of the officer’s actions and becomes guidance for other officers as to permissible
behavior. Here, tension between a reading of the Patrol Guide and an understanding of the law
may arise. CCRB is not necessarily confined, under the Charter, to the Patrol Guide when judging
Abuse of Authority, but when Charges and Specifications are drawn, APU does adhere to
provisions of the Guide. In order to convict, APU must demonstrate to a Deputy Trial
Commissioner that a provision of the Patrol Guide or Administrative Guide was violated. A Trial
Commissioner will not accept CCRB’s interpretation of the law or claim of “abuse” if it is counter
to the Department’s understanding of the law.

It is not uncommon, in a case where there are mixed findings of fact and law, to see CCRB
and DAO disagree about the outcome and the applicable state of the law. In 2018, IAB exonerated
fourteen profiling complaints. It is difficult to comprehend exactly what was implied by those
findings. Did NYPD accept all the allegations by the complainant but decide that the acts did not
transgress the law? Or was exoneration dispensed in a case of misidentification? Or did they
determine the alleged actions did not occur, in which case the finding should have been
“unfounded.” Remember that the IAB Guide 620-58 exonerates when “[c]redible evidence exists
that the alleged conduct occurred, but it was lawful and proper.”

In its “Case Profiles” posted on the CCRB website, the Board gives as an example of an
exonerated case a situation where a woman complained that an officer used unnecessary force
when he removed her from a bank by putting her in a “full Nelson.”*® CCRB reviewed the video
footage and found that the officer did not use a "full Nelson,” but had used only minimal and
necessary force. This is an unfortunate exemplar since the outcome was based on a factual finding

199 https://www nyc.gov/site/ccrb/investigations/investigation-unfounded.page.

200 https://www nyc.gov/site/ccrb/investigations/investigation-exonerated.page. (Last accessed Jan. 11, 2023).
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the Police Commissioner concluded that the actions were “reasonable and appropriate.” No
disciplinary action was imposed. From the exchange it might appear that the Police Commissioner
exonerated the Detective. Impliedly, the Police Commissioner has determined that a stop and frisk
of any person exiting an apartment where an arrest warrant for a “shooter” is about to be executed
may be stopped and frisked despite a want of individualized suspicion. Without further
explication, it is hard to know if the determination was based upon a view of the facts or upon a
differing understanding of the law of investigative encounters.?*

In cases of formal discipline, after trial, a Trial Commissioner’s finding is either “guilty”
or “not guilty,” rather than Substantiated, Unsubstantiated, Exonerated, or Unfounded. A guilty
verdict in a CCRB case may be reversed, not by a declaration of exoneration, but by the Police
Commissioner’s declaration that the subject officer is “Not Guilty.” The complainant, the officer,
and the public are then left to speculate whether there was a failure of proof or whether the Police
Commissioner condoned the actions of the officer.

I. Split Determinations

Because some encounters may be separately and independently investigated by distinct
investigating units (commonly force, false testimony, profiling), inconsistent findings by various
investigators are inevitable. Differing results may, on occasion, be simply a matter of differing
views of the facts or the law. But, unless terminology is coordinated, some number of outcomes
will be in conflict merely because of a lack of uniformity in nomenclature.

Take as an example, Officer A sees two men drinking from a bottle wrapped in a paper
bag. One civilian is Black, the other is White. The officer approaches both men and says, “Wait
a second, before you go anywhere, what’s in that bag? Beer?” The men stop, turn around, and
the officer determines that the bottle contains beer. The officer issues a criminal court summons?*
to the Black civilian only, who then files a complaint with CCRB, alleging that he was stopped
with insufficient cause and that he, not his White companion, was selectively given a ticket as
proof of bias-based policing and racial profiling.2> CCRB might substantiate the stop-misconduct
allegation, deciding that the initial approach was an unlawful Level 3 detention.?®¢ The profiling
complaint is split off (prior to 2022) and passed from CCRB to IAB or BIU without investigation
by CCRB. BIU’s assessment is that the officer had probable cause to approach, ask the question,
and issue the summons; therefore, BIU might conclude that the “officer’s decision to initiate
enforcement action” was not “motivated even in part by [the] person’s . . . race [or] color,”?" but
was fully justified by the observed level of suspicion, notwithstanding CCRB’s decision.?’®

203 Departure Letter, Sept. 15, 2022, DADS No. ||| -
204 NYC Admin. Code § 10-125 (open container law).
205 patrol Guide § 203-25 (Now Admin. Guide § 304.17); NYC Admin. Code § 14-151.

208 Terry stops for Administrative Code violations, such as NYC Admin. Code § 10-125 (open container law), are not
lawful. N.Y. Crim. Proc. Law § 140.50.

207 patrol Guide § 203.25.

208 Floyd Liability Opinion at 666-67 (“The City and the NYPD’s highest officials also continue to endorse the
unsupportable position that racial profiling cannot exist provided that a stop is based on reasonable suspicion. This
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Beginning in 2022 CCRB will have the capacity to investigate the profiling complaint, but, as with
force investigations or false statement investigations, the Department may continue to conduct its
own investigation separately. Insuch cases, the Department may on occasion concur with CCRB’s
findings, but if history is a teacher there will be times when independent investigations arrive at
conflicting results.

With adoption of a disciplinary grid or matrix, if it continues to be used by both CCRB and
NYPD, which seems essential, it is imperative that the two agencies adopt a uniform and clearly
defined set of terms, with both agencies using the preponderance of the evidence standard. Title
38-A, RCNY § 1-33, Admin. Guide 322-11 and IAB Guide 620-58 should be amended to use
identical terminology. The proposed Rule changes by CCRB, may well, as argued by the Unions,
add to confusion. “Unable to Determine” may not be viewed by the Department as a precise
equivalent to its own “Unsubstantiated.” Without a complainant, NYPD might be justified in
calling the case unfounded, while CCRB places the matter within the ambit of unsubstantiated. As
well, in the not uncommon situation where multiple officers are present but proof of the identity
of an officer who searched, frisked, or committed the alleged wrongful act is insufficient, may be
disposed by CCRB with “Officer Unidentified” while NYPD may choose to consider the case
“Unfounded”, or the officer named to have been “Exonerated.”

The cleanest definitions would be:

e Substantiated: Viewing all the evidence for and against the allegation, the evidence
supporting the allegation of misconduct outweighs the evidence against the
allegation.?®

e Unsubstantiated: Viewing all the evidence for and against the allegation, the evidence
supporting the allegation of misconduct does not outweigh the evidence against the
allegation.

position is fundamentally inconsistent with the law of equal protection and represents a particularly disconcerting
manifestation of indifference. . .. A police department that has a practice of targeting[B]lacks and Hispanics for
pedestrian stops cannot defend itself by showing that all the stopped pedestrians were displaying suspicious behavior.
Indeed, the targeting of certain races within the universe of suspicious individuals is especially insidious .. .. The
Equal Protection Clause’s prohibition on selective enforcement means that suspicious [B]lacks and Hispanics may not
be treated differently by the police than equally suspicious whites.”).”

209 This is a mixed finding of fact and law, indicating the factual findings on balance support substantiation and the
credited facts constitute misconduct.
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e Unfounded: Viewing all the evidence, it is clearly?® demonstrated that the officer did
not perform the acts or engage in the conduct?* attributed to the officer, either because
the acts did not happen or because of misidentification.??

e Exonerated: Viewing all the evidence it is demonstrated that the subject officer
engaged in the alleged conduct, but the officer’s actions were lawful and proper.2:

C. Formal Discipline

Officer misconduct may be addressed formally or informally. The hearings and procedural
rights accorded N.Y. by Civil Service Law § 75 and NYC Admin. Code § 14-115 are part of the
“formal disciplinary process.”?* The formal process commences with service of Charges and
Specifications and may conclude with a negotiated plea, a trial, or a determination by the Police
Commissioner that Charges will not be pursued. A penalty may not be imposed without Charges,
Specifications, and an administrative trial, unless the subject officer agrees to accept a proposed
penalty through an informal process.

When formal discipline is pursued, Charges and Specifications may be prosecuted either
by the Department Advocates Office (DAO) or by the Administrative Prosecution Unit of CCRB
(APU-CCRB). After investigation, if misconduct is substantiated, DAO or APU-CCRB will
present Charges to a Deputy Commissioner for Trials, or, in the alternative, negotiate a plea to a
lesser penalty, recommend guidance (training or instructions) in place of a penalty, or agree to no
discipline at all (“NDA”—no disciplinary action).

Penalties available to the Police Commissioner after a substantiated finding, a verdict, or
upon a negotiated settlement, include:

e Penalty days. This can take the form of suspension without pay for a period of up to
thirty days for an offense. An officer loses associated benefits (pension credit, vacation

210 1t is fair to require “clear evidence” because “unfounded” should be reserved for cases where the factfinder had
reason, beyond a mere balancing of evidence or witness credibility, to conclude that the acts alleged (not the
misconduct) did not occur.

211 Here, the word “conduct” is used—meaning the acts attributed to the officer, not “misconduct”—which is a mixed
finding of fact and law. “Unfounded” should be reserved for cases where it is clear that the officer did not engage in
the conduct alleged, regardless of whether it was proper or improper.

212 See, Floyd Liability Opinion at 107, n 383. (“An officer is ‘exonerated’ if she committed the alleged acts, but the
acts “were determined to be lawful and proper,” and an allegation is ‘unfounded’ if there is sufficient evidence that
the officer did not commit the alleged act.”)

213 |AB Guide 620-58 (“Processing and Investigating Complaints of Profiling and Bias-Based Policing”) uses
“[c]redible evidence exists that the alleged conduct occurred, but it was lawful and proper.” Introduction of the word
“credible™ at this point confuses factual findings with questions of law. It would be better to use the CCRB definition
posted online  prior to  October 2022 at CCRB, Case  Outcomes, available  at
https://www1 nyc.gov/site/ccrb/investigations/case-outcomes.page (last accessed Apr. 18, 2022). “The subject officer
was found to have committed the act alleged, but the officer’s actions were determined to be lawful.” Unfortunately,
with its revision of Rule 38-A RCNY 1-33 (e), replacing “exonerated” with “within NYPD Guidelines,” CCRB’s
language now declares that an action is within guidelines when there was a preponderance of the evidence that the
acts alleged occurred but did not constitute misconduct.” Id.

214 patrol Guide § 206-06.
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accrual, sick leave accrual) during suspension. The Police Commissioner may suspend
the officer without pay pending a disciplinary hearing and determination of the
charges.?> The Civil Service Law § 75(3-a) limits the suspension to a period not to
exceed thirty days.?¢ If penalty days are assessed after adjudication, pay and benefits
lost during suspension may be applied, going forward, to the assessed penalty.

e Time deduction. A lesser suspension or deduction, where the officer loses credit (pay
and associated benefits) for some number of hours worked.

e Vacation days. An officer, depending on length of service accrues vacation time as a
credit during the working year.?” That accumulated credit may be reduced as a penalty.
Officers who do not use their vacation time in the current year may accrue up to three
days per year to use as terminal paid leave when retiring after twenty years of service
or upon disability. An officer may “carry over a maximum of three weeks’ vacation
into following year.”?®  An assessed penalty day will reduce available vacation time
permitted in the current year, the following year, or to be deducted from the end-of-
service accrual.

e Fine. Anamount not to exceed one hundred dollars per offense deducted from salary.?*

e Dismissal.?®

25 NYC Admin. Code § 14-123.

216 Bullock v. Kelly, 847 N.Y.S.2d 384 (Sup. Ct. Kings Cty. 2007) (finding, where an officer was incarcerated and
unavailable for duty pending a criminal trial for a period in excess of thirty days—and the disciplinary proceedings
were delayed pending the criminal proceedings—upon a later not-guilty determination that the officer was entitled to
salary from the point in time the thirty-day suspension had expired, despite the fact that he was incarcerated and
unavailable for assignment during that period of time).

217 Members of the Service accrue one and two-thirds days of vacation time for each month of service, i.e., twenty
days per year, in their first five years on the job. After that, they earn two and a quarter days per month, or 27 days
per year. Patrol Guide § 203-19.

218 Id

219 It is unclear if a fine is available to the Police Commissioner unless objection is waived as part of a settlement.
There are conflicting provisions in the law. New York Civil Service Law § 75(3) authorizes a fine “not to exceed one
hundred dollars.” However, New York Civil Service Law § 75(3-a) limits NYPD penalties to those listed in NYC
Admin. Code sections 14-115 and 14-123. Section 14-115(a) enumerates the Police Commissioner’s disciplinary
options but does not include a fine. It permits “forfeiting and withholding pay.” In a review of sanctions imposed
over the last five years, no instance of the imposition of a fine other than a suspension without pay, loss of credit for
time worked, or loss of accrued vacation days was found. See, e.g., Cepeda v. Koehler, 159 A.D.2d 290 (1st Dep’t
1990) (where hearing examiner recommended thirty-day suspension without pay for a Department of Correction
(DOC) officer, but DOC Commissioner imposed forfeiture of fifteen days and a $1,500 fine, penalty vacated as illegal
disposition without waiver).

220 Dismissal or Termination is rarely imposed by the Police Commissioner for civilian complaints brought by
cCRB—the [Jili] case being the exception in the last five years. More commonly, “forced separation” is
employed. When faced with termination, the officer elects to resign or retire, depending on length of service and
eligibility for retirement. If the officer has received permission from the Police Commissioner, he or she is allowed
to retain some or all post-employment benefits, including pension. See NYC Admin. Code § 14-126. When an officer
is separated from the Department during the pendency of an investigation, the case is “filed,” which preserves the
charges in the event he re-applies or is restored to service. Other dismissals may occur automatically, by operation of
law, outside the disciplinary process, upon conviction of certain crimes that violate the Oath of Office, including
Perjury, Bribery, Sex Abuse, Offering a False Instrument for Filing, Falsifying Business Records, among others. See
N.Y. Pub. Off. Law 8 30(1)(e). There were eleven dismissals in 2018, but none, other than , were for
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e Dismissal Probation. The officer is dismissed, but dismissal is stayed for a period not
to exceed one year while the officer is placed on probation and monitored. The officer
may be terminated at any time without further proceedings or necessity to adjudicate
new misconduct.?* At the conclusion of the year, the officer is either dismissed or
restored to service.??

e Reprimand. A written or verbal admonishment by a supervisor which may be
documented in the officer’s personnel file. An informal warning or admonishment, not
kept in a personnel file, is not a reprimand.?

Other sanctions, ancillary to discipline, include:

e Demotion of a probationary supervisor or an officer, who has received a discretionary
promotion.?*

“Misconduct Involving Public Interaction.” See NYPD, Discipline in the NYPD 2018 at 10, available at
https://www1.nyc.gov/assets/nypd/downloads/pdf/analysis_and_planning/discipline/discipline-in-the-nypd-
2018.pdf. There were ten dismissals in 2019, but none were for “Misconduct Involving Public Interaction.” NYPD,
Discipline in the NYPD 2019 at 10, available at https://www21.nyc.gov/assets/nypd/downloads/pdf/analysis_and_pla
nning/discipline/discipline-in-the-nypd-2019a.pdf.

2L NYC Admin. Code § 14-115(d).

222 There are three types of probation: (1) Entry Level Probation—for the first two years of employment, a newly-
hired MOS can be summarily terminated without formal proceedings; (2) Promotion Probation—upon a promotion
in rank, the officer must complete a probationary period before he or she is “tenured” in the greater rank; (3) Dismissal
Probation—occurs following a finding of misconduct or negotiation regarding a misconduct allegation. Throughout
this report “disciplinary probation” refers only to Dismissal Probation. NYPD, Disciplinary System Penalty
Guidelines at 13 (Jan. 15, 2021).

223 Warnings may be verbal or written and filed with the officer’s papers. AG-§318-01. For purposes of this Report,
a warning or admonishment that (i) is not recorded in a permanent personnel file as a discipline, and (ii) is not the
product of formal disciplinary process or waiver, is not a statutory “reprimand” and is not a penalty. Civil Service
Law 8 75, which defines discipline, does not equate warnings or admonishment with reprimand. See Hoffman v.
Village of Sidney, 235 A.D.2d 698, 699-700 (3d Dep’t 1997) (“[A] ‘Letter of Reprimand’ placed in [an officer’s]
personnel file was nothing more than a critical admonition and not so formal as to trigger the hearing requirement of
Civil Service Law § 75. . . [and] clearly “falls far short of the sort of formal reprimand contemplated by the statute.’””)
(quoting Holt v. Bd. of Educ., 52 N.Y.2d 625,633 (1981)). See also Matter of Soriano v. Elia, 155 A.D.3d 14996 (3d
Dep’t 2017). In 2019, of 339 officers formally charged with misconduct, none received a Reprimand as the final
penalty. NYPD, Discipline in the NYPD 2019 at 10, available at

https://www1.nyc.gov/assets/nypd/downloads/pdf/analysis_and_planning/discipline/discipline-in-the-nypd-
2019a.idf In 2016, three officers received a Letter of Reprimand for illegal entry into a residence. h

and . A Reprimand was recommended by DCT after trial for an illegal apartment entry for
three officers in 2020, but the Police Commissioner reversed the finding of guilty and found all three officers to be
not guilty. . In another case, after finding a Lieutenant guilty of excessive force in 2019, the trial
commissioner recommended a Reprimand, but again the Police Commissioner reversed the finding and declared the
Lieutenant to be Not Guilty. In its quarterly report, August 2023, APU described three cases, one for an improper
frisk, where a plea, approved by the DCT, to a reprimand were all set-aside by the Police Commissioner who
determined that Training was an appropriate penalty.

224 Demotion of a tenured officer may be a negotiated alternative, but it is not one of the disciplinary penalties set forth
in Section 14-115 of the Administrative Code and is not available to the Police Commissioner as a disciplinary penalty
unless objection is waived in a negotiated settlement. See Wein v. City of New York, 56 N.Y.2d 758 (1982). Civil
Service Law § 75(3), on its face, does authorize “demotion in grade or title” as a disciplinary penalty but the
Administrative Code does not. Normally, the State statute would prevail. However, the Administrative Code section
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e Restitution in cases where the officer improperly received compensation. Restitution
of the over-payment is made to the NYC Commissioner of Finance. Restitution is
independent of formal discipline.

e Revocation of Permission to engage in outside employment for up thirty days IF the
violation was related to outside employment.?®

e Restriction on out-of-command assignments for a fixed period not to exceed five
such assignments.??

e Forced Retirement. As an alternative to discipline and in lieu of dismissal, “forced
separation” is commonly employed. When faced with termination, the officer elects to
resign or retire, depending on length of service and eligibility for retirement. If the
officer has received permission from the Police Commissioner, he or she is allowed to
retain some or all post-employment benefits, including pension.??” When an officer is
separated from the Department during the pendency of an investigation, the case is
“filed” which preserves the charges in the event he re-applies or is restored to service.?®

e Automatic Dismissal Without a Disciplinary Proceeding. Dismissal may occur
automatically, by operation of law, outside the disciplinary process, upon conviction of
certain crimes which violate the Oath of Office, including Perjury, Bribery, Sex Abuse,
Offering a False Instrument for Filing, Falsifying Business Records, among others.??

preceded enactment of § 75(3) and is grandfathered by the terms of Civil Service Law § 76(4). See Bailey v.
Susquehanna Valley Cent. School Bd. of Educ., 276 A.D.2d 963 (2d Dep’t 2000). In 1990, Civil Service Law § 75(3-
a) was enacted. L 1990, ch. 753. The 1990 amendment made it clear that the Administrative Code list of available
sanctions does not include demotion controls. It seems likely that, if challenged, the Code’s limitation (excluding
demotion of a tenured officer) would prevail.

225 patrol Guide § 206-07 (now Admin. Guide § 318-05).

226 |d. Out-of-command assignments are lucrative in that officers receive pay and credit beyond the normal work-
week assignment.

22T NYC Admin. Code § 14-126.

228 NYPD reports that 136 officers elected “forced separations” when charged with misconduct for CY 2018-2020.
NYPD, 2020 Discipline Report at 9, available at https://www1 nyc.gov/assets/nypd/downloads/pdf/analysis_and_pla
nning/discipline/discipline-in-the-nypd-2020.pdf. Five of those were officers who, facing an allegation of an illegal
stop/question/frisk amongst other charges, retired and had their cases “administratively filed.” Beginning in 2018, in
theory, those officers who resigned “in connection with allegations of misconduct” are to be listed in a public
“decertification” list whereby future employers, including law enforcement agencies, would be aware of the
misconduct cause for retirement. See N.Y. Exec. Law § 845; 9 NYCRR § 6056.2; NYS Division of Criminal Justice
Services, Police and Peace Officer Decertification, available at https://www.criminaljustice.ny.gov/Officer_Decertifi
cation.htm. A recent (Nov. 17. 2021) search of that database did not include any of the officers who separated while
facing SQF misconduct charges. It is unclear why NYPD did not post their names with DCJS. Absent listing, they
could be rehired by other agencies without knowledge of the SQF misconduct allegation. See also Arno Pedram and
Luca Powell, NY Regulations Allow Cops Stripped of Training Credentials to be Rehired, The Intercept, available at
https://theintercept.com/2021/07/08/new-york-police-decertification/.

229 See N.Y. Pub. Off. Law §30(1)(e). There were eleven such dismissals in 2018. None, other than , were
for “Misconduct Involving Public Interaction.” NYPD, Discipline in the NYPD 2018 at , available at
https://www1.nyc.gov/assets/nypd/downloads/pdf/analysis_and_planning/discipline/discipline-in-the-nypd-
2018.pdf. There were ten dismissals in 2019. None were for “Misconduct Involving Public Interaction.” NYPD,
Discipline in the NYPD 2019 at 10, available at https://www1.nyc.gov/assets/nypd/downloads/pdf/analysis_and_pla
nning/discipline/discipline-in-the-nypd-2019a.pdf.
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Throughout this Report, as in most NYPD and CCRB reports, a chart may simply say
that “x days” were imposed as a penalty. When so indicated, the days deducted could be penalty
days, lost accrued vacation time, or days on suspension which were applied to the penalty
imposed.

D. Informal Discipline

Regardless of how a matter was investigated, or which entity investigated, for many
thousands of complaints of misconduct each year, informal measures are used in place of formal
proceedings. The lion’s share of discipline administered by the Department is through Command
Discipline (CD), which is defined as “non-judicial discipline that can be issued by a
commanding/executive officer for any minor violation . . . in order to correct” deficiencies and
maintain discipline within the command.?® The Department can eschew formal discipline and
offer a Command Discipline to the subject officer. The officer may then decide to accept a penalty
or even accept a CD without penalty and waive formalities.

When first instituted, Command Discipline was described as “an administrative procedure
designed to allow commanding officers to handle the less serious violation without resorting to the
filing of formal charges and a trial.” #* Commissioner Bratton described it as one way of
“practicing community policing on the cops.”?2 Prior to 1995, DAO would handle minor
infractions. Beginning on October 13, 1995, Commanding Officers were given expanded authority
to handle a range of misconduct at the local level and the Command Discipline system was
instituted.

With time, Command Discipline has become the predominant form of proceeding, invoked
for almost every kind of misbehavior. It can follow substantiation of a misconduct allegation after
an investigation by CCRB, DAO, IAB, FID, OCD, BIU,*2 or even an investigation initiated at the
precinct level by local supervisors. Commanding/Executive Officers are authorized to impose
informal discipline directly for misconduct observed within the precinct.

Command Disciplines (CDs) fall into three categories: Schedule A (A-CD), Schedule B
(B-CD) or Schedule C (C-CD).»s CDs, if punished, may be punishable by forfeiture of penalty

230 Admin. Guide § 318-01.

231 police Commissioner William Bratton began the informal process on October 13, 1995. See First Annual Report,
Citizens Commission to Combat Corruption (CCCC) at 99 (Mar. 25, 1996).

232 Baker, Bratton Tries a Community Policing Approach, on the New York Police, N.Y. Times (Sept. 20, 2015).

233 Departmental internal investigating entities, discussed later, include: “IAB” (the Internal Affairs Bureau); “FID”
(the Force Investigation Division); “OCD” (the Office of the Chief of Department); “BIU” (Borough Inspections
Unit).

234 Admin. Guide § 318-02 (formerly Patrol Guide § 206-02).

235 C-CDs can carry a penalty up to twenty penalty days. C-CDs are rare and are not an available penalty to local
commanders. Admin. Guide § 318-01 (formerly Patrol Guide § 206-03). No C-CDs have been proposed by COs or
approved by DAO in recent years.
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days or hours. For an A-CD, the subject officer may be assessed up to five vacation or penalty
days. B-CDs permits a forfeiture of up to ten days.>*

Investigations when conducted at the Command level are, absent exigent circumstances,
required to be completed within sixty days of “issuance” (presumably the date a Supervisor’s
Complaint Report (PD468-123) is filed with the Commanding/Executive Officer).?” Thereafter,
within five working days of the adjudication, the ICO must enter required data in the Citywide
Command Discipline System, which entries must be finalized by the CO/XO within the next five
days. The Citywide Command Discipline System is merely a statistical compilation and is not
useful for identification of findings against a particular officer.

After investigation, the Police Commissioner may pass along a substantiated finding of
misconduct by CCRB or one of the Departmental investigating units to the local Command with
direction to impose Command Discipline.  Unless specifically directed by the Police
Commissioner, there is no requirement that any penalty be imposed. The decision is left to the
Commanding Officer (CO). The CO may impose a penalty or direct that the officer receive
guidance in the form of Training, Instructions, or a warning. The CO may also decide to take no
further action.

E. Guidance in Lieu of Discipline

Very often, findings of misconduct, especially for SQF misconduct, result in guidance,
such as “Training,” “Instructions,” “Warnings/admonition,” or CRAFT entries,?® without
imposition of an official penalty. Guidance by itself is not a penalty.

Remedial actions falling within guidance include:
e Monitoring: This may entail increased supervision, change of assignment, limitation

on promotion or specialized assignments, restrictions on hours worked or permission
to engage in off-duty employment.?®

236 patrol Guide § 206-04. The Patrol Guide also authorizes “[r]evocation of permission to engage in outside
employment for a fixed period of time, not to exceed thirty days, if the violation is related to outside employment”
and restrictions on up to five out-of-command assignments.

237 Admin. Guide § 318-02. But see Covino v. Kane, 273 A.D.2d 380 (2d Dep’t 2000) (Violation of union contract
provision requiring a disciplinary decision be made with sixty days held harmless as contract did not provide for
recourse.)

238 Cop’s Rapid Assessment Feedback Tool (CRAFT). Formerly, precincts kept a “minor violation” log as a paper
local record in the precinct. The minor violations log was a logbook kept at each command that recorded minor
procedural violations of Department rules by members of the service. The information in these logs was not tracked
centrally, it did not become part of a member’s personnel record, and there were no penalties or additional
consequences for being listed in the log. The NYPD has replaced the minor violations log with a CRAFT Supervisor’s
Comment Form. CRAFT entries can be either positive or negative. CRAFT entries are not considered discipline by
the Department.

233 Monitoring comes at three levels. Level 1 and Level 2 are not disciplinary. They are part of supervision and
management. Monitoring may or may not follow as an additional consequence of a misconduct determination or as
part of any other performance review, but it is not a penalty dependent upon a finding of misconduct. Level 1 and
Level 2 last 12 months and 18 months respectively and can include mentoring, counseling, or restrictions on
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e Instructions: Which may be given by the Legal Bureau or within the Command by a
supervisor or Training Sergeant. Instructions are meant to be tailored to the particular
behavior leading to the need for remediation or guidance.?®

e Training: Which may be given at the NYPD Police Academy or by the Legal Bureau.
Training may be accomplished by attending classes or observing a video*! and
frequently consists of re-visiting a course previously given to the officer. There are
specialized courses in SQF and in Tactical Communication—Ilearning how to
respectfully speak to civilians.

e Warning/Admonishment: Verbal or written communication to the officer, usually
within the command, which is not entered in the Central Personnel Index (CPI) or
permanent personnel file.

Many, if not most, of the substantiated SQF or stop report failure cases provide for
guidance in the form of “Training” or “Instructions.” Training may occur by direct interaction
with one of the lawyers in the Legal Bureau or the Professional Standards Bureau or merely a
requirement that the officer attend a Police Academy class. The Police Academy class often is the
same class that officers were required to attend prior to the infraction. They repeat the course.
The requirement may also be met by viewing an instructional video (which may or may not have
been seen by the subject previously).

It is not uncommon for an officer to be directed to undergo “Training” more than once after
multiple findings of misconduct.

“Records of training are kept and maintained in several decentralized locations,
depending upon the type of training imposed. Training imposed as a result of formal
discipline is maintained in DADS. Training which results from informal discipline
is often recorded at a precinct level, in a personnel folder, and in the CRAFT
system. Training performed from the Training Unit, in accordance with tactics and
other directives, is generally reflected in an officer’s CPR.”2#

assignments. Level 3 accompanies dismissal probation and can be considered discipline, but it also may be based
upon negative performance, without a finding of misconduct.

240 “\W/ith the adoption of the NYPD Disciplinary Matrix on March 15, 2021, the CCRB no longer issues Instructions
as a Board Discipline Recommendation.” @ CCRB Monthly Statistical Report, January 2023 at 25,
https://www.nyc.gov/assets/ccrb/downloads/pdf/policy _pdf/imonthly_stats/2023/01112023_monthlystats.pdf.
Notwithstanding, the Police Commissioner, DAO, and local Commanders may continue to do so.

241 When an officer is directed to take “Training” upon substantiation of misconduct, that may be completed by
viewing a video instead of personally attending a class. The Disciplinary System Penalty Guidelines provide that
“training will be delivered . . . in a suitable venue,” which can include delivery by the Training Sergeant in the precinct,
at the Legal Bureau, the Police Academy, or at the Professional Standards Bureau (formerly the Risk Management
Bureau). NYPD, Disciplinary System Penalty Guidelines at 3, available at
https://www1.nyc.gov/assets/nypd/downloads/pdf/public_information/disciplinary-system-penalty-guidelines-
effective-01-15-2021-compete-.pdf.

242 December 22, 2023 “DAO Responses to Federal Monitor Inquiry — FM 68-2023.”
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In 2017, 48 of 102 SQF misconduct cases substantiated by CCRB were sent for Training.
In 2018, 27 of 88 substantiated SQF misconduct cases were sent for Training. In 2019, 39 of 96
substantiated SQF misconduct cases were sent for Training.

Command Level Instructions, referred to as “Instructions,” is given at the command,
usually by a training sergeant assigned in each command. If the instruction was directed by DAO,
a communication is sent from DAO to the CO of the command regarding the issue to be covered.
However, DAO does not advise the CO under what circumstances, or how, to give the instruction.
DAO sends a communication regarding the subject of instruction but receives no specific
information on what follows.?** The CO signs an endorsement on the original directive merely
indicating that “Instructions” were given, without further specification.

The CCRB tells Board members that instruction is “less formal,”>** and has stated that
panels “usually recommend this type of discipline where the [officer] has committed a technical
violation of the law or Patrol Guide, but the Panel understands the reasoning behind the [officer’s]
actions.”®s Despite the fact that a Fourth Amendment violation is not, and should not be
considered, a “technical violation of the law,” in 2017-2019, the Board recommended instructions
in 25 cases of SQF misconduct. The Police Commissioner imposed instructions in 10 of those
cases. The remainder were either disposed of by No Disciplinary Action (NDA) or by training.

F. Discipline Defined

The preceding paragraphs use the term “penalty” in place of “discipline” at various points.
Throughout this Report there will be many statistical measures and tables describing whether and
at what level discipline was imposed for officer misconduct. In quantifying whether “discipline”
was imposed, this Report will adopt the statutory definitions of discipline in the Civil Service Law
8§ 75 and in Administrative Code § 14-115 (deducted time credit, suspension, termination, formal
reprimand).2#¢ *“Guidance” such as “Training,” “Instructions,” or “Warnings,” without a penalty
carries little or no adverse consequence or career stigma for the officer.?*” When no adverse
consequence, punishment, or penalty described in the statute follows a misconduct finding, it
invites misunderstanding to say that “discipline was imposed.”?*® Acceptance by the Department

243 See September 18, 2019, response to Monitor inquiry of DAO.
244 CCRB 101, included in a “Board Packet” provided new members, at 37 (“Disciplinary Recommendations”).

245 CCRB, Memorandum Accompanying August 8, 2018, Public Presentation of CCRB’s Disciplinary Framework, at
4, available at https://www nyc.gov/assets/ccrb/downloads/pdf/about_pdf/board/20180808_disciplinaryframework
memao.pdf.

246 Lynch v. Civilian Complaint Rev. Bd., 183 A.D.3d 512, 515 (1st Dep’t 2020) (stating that Instructions and Training
are “short of removal and disciplinary proceedings” and do not implicate Section 75).

247 The Department, in its online explanation of penalties, lists Reprimand, Penalty Days, Dismissal Probation, and
Dismissal or Forced Separation, citing formal re-training, non-punitive counseling, or monitoring programs not as
penalties, but as “Additional Sanctions.” NYPD, Discipline in the NYPD 2019 at 7, available at
https://lwww1.nyc.gov/assets/nypd/downloads/pdf/analysis_and_planning/discipline/discipline-in-the-nypd-
2019a.pdf.

248 CCRB annual and bi-annual reports, see CCRB, Reports, available at https://www1.nyc.gov/site/ccrb/policy/
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of a finding of misconduct by CCRB, standing alone, may signify no more than that the
Department acknowledged the finding and then ordered some “corrective action,” caution, or
guidance in place of a penalty.* In the words of the Department, an officer receives training “in
order to assist him in addressing future similar incidents,” not as a disciplinary penalty.?s

In describing whether an officer was disciplined for improper behavior, this Report does
not count an officer as having been “disciplined” if the case was resolved without one of the
penalties listed in the statute as a discipline.?:

The Department, when responding to public inquiries for disciplinary history, recognizes
the distinction between guidance and discipline and takes pains to omit cases where no penalty
was imposed: guidance outcomes are not listed as part of the “disciplinary history” of officers.
The Department’s online posting of “Officer Profiles” under “Disciplinary History” will not post
a case where the officer only received guidance, even when the guidance was the end result of a
formal proceeding. When CCRB substantiates a case and recommends Charges and
Specifications, if the final outcome, before or after trial, is Training, the NYPD officer profile does
not post the event because it is not, in the eyes of the Department, part of the officer’s disciplinary
history.

reports.page, will commonly say “discipline was imposed” after a case was sent to the Police Commissioner, when in
fact Training, Instructions or warnings were the only action directed by the Police Commissioner. For example, when
the Police Commissioner decides to block a CCRB-APU prosecution (Provision Two - retention, discussed later),
CCRB will frequently report that the case was “retained with discipline” when, in fact, only guidance, without penalty,
followed.

249 |n a parallel proceeding, Nunez v. City of New York, No. 11-cv-5845 (S.D.N.Y.), regarding misconduct by staff of
the NYC Department of Correction, the federal monitor is careful to use the term “corrective action” when discussing
Training, counseling, modification of assignment and even suspension. See, e.g., Eleventh Report of the Nunez
Independent Monitor at 75, Nunez, No. 11-cv-5845 (S.D.N.Y. May 11, 2021), ECF No. 368. In other major cities,
where Guidelines have been adopted or court-ordered, Training, Instructions, and Warnings are corrective, non-
disciplinary, actions. See, e.g., Los Angeles Police Department Admin. Order No. 15 (Sept 15, 2016); United State v.
City of Cleveland, No. 15-cv-1046 (N.D. Ohio, Jan 10, 2018); Denver Police Department Discipline Handbook:
Conduct Principles and Disciplinary Guidelines (May 3, 2018).

20 See, e.g., “Police Commissioner’s Penalty Departure” letter, CCRB # || iy January 8. 2020.

251 This very distinction was made in Lynch, 183 A.D.3d at 512. In considering whether the Statute of Limitations
contained in Civil Service Law § 75(4), which bars late disciplinary proceedings, barred untimely imposition of
Instructions or Training, the majority ruled that Instructions and Training fall short of discipline and Section 75 was
inapplicable. Lynch, 183 A.D.3d at 515. The majority (3-1) rejected the argument made by the lone dissenting justice
that “behavior correction or Training” would still constitute discipline and the Department’s argument that the mere
presence of a complaint on record would “unduly stigmatize” an officer and impact future promotions and transfers.
Id. at 520-21. See also CCRB Memorandum Accompanying August 8, 2018, Public Presentation of CCRB’s
Disciplinary Framework, at 5. (“Formalized Training and Command Level Instructions are not considered formal
discipline by the NYPD and can be imposed even after the statute of limitations has run on a case.”)
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If guidance is the only disposition after a finding of misconduct, that action is not recorded
in the officer’s Central Personnel Index (CPI).252 This omission is consequential because the CPI
is reviewed for decisions regarding assignment, promotion, or transfer.2

Since guidance does not qualify as discipline, it can be imposed even after the statute of
limitations has run on a case.?** The statutory limitation applies only to discipline, not to guidance,
including training, instructions, or admonitions.

In criminal court proceedings, when a report of prior discipline for misconduct is produced
for use as potential Giglio material, the Department provides the prosecutor and court with a
modified copy of the CPI which does not include findings resulting in guidance.?> The response
has repeatedly been deemed inadequate by courts which have found that “records underlying
substantiated and unsubstantiated disciplinary allegations of misconduct” are required to be
disclosed by statute. ¢

The NYC Charter also distinguishes guidance from discipline in its text. Section 441 of
the Charter, mandates that a finding by the Board of acts of bias be detailed in a “written statement

252 An accepted B-CD with guidance which came through CCRB will be entered in the CPI. But guidance, without a
B-CD, is not included.

253 AG § 329-09.
254 4.

25 See Giglio v. United States, 405 U.S. 150 (1972). The adequacy of a limited response in the face of a discovery
demand under the Criminal Procedure Law is a topic working its way through New York criminal courts. See, e.g.,
People v. Perez, 144 N.Y.S.3d 332(Crim. Ct. Bronx Cnty. Apr. 8, 2021). “Although decisional law on this issue is
still unsettled, and the Court acknowledges very little appellate authority on the issue, this Court stands by its prior
findings that all underlying documents relating to substantiated police misconduct allegations, and accompanying
disciplinary records must be disclosed . . . as well as unsubstantiated misconduct allegations . . . and not just a summary
of misconduct allegations.”” People v. Sarcone, 79 Misc 3d 1222A, 2023 NY Misc LEXIS 3370 (Bx. Crim. Ct. July
6, 2023) (internal citations omitted). AG 329-09 provides, “Information contained in the Central Personnel Index is
highly personal and confidential. . . . Information will be disseminated on a need-to-know basis and authorized
personnel will not utilize the Index for mass checks. In no cases will any information be divulged relative to a current
investigation.” at p2.

256 CPL 245.20 (1)(K)(1v). People v. Darren, 2022 NY Misc. LEXIS 2156 (NY Cnty. Crim. Ct. 2022). (“Indeed, this
court has rejected them [listing arguments against disclosure of NYPD disciplinary records] on several occasions (see
People v. Soto, 72 Misc 3d 1153, 152 N.Y.S.3d 274 [Crim. Ct., NY Cnty. 2021]; People v. Williams, 72 Misc 3d
1214[A], 150 N.Y.S.3d 234 [Crim. Ct., NY Cnty. 2021]). Other judges in this courthouse have likewise rejected the
same arguments, holding that CPL 245.20 (1)(k)(iv) requires disclosure of records underlying substantiated and
unsubstantiated disciplinary allegations of misconduct before a valid COC [certificate of compliance] can be filed (see
People v. Edwards, 74 Misc 3d 433, 160 N.Y.S.3d 532 [Crim. Ct., NY Cnty. 2021]; People v. Barralaga, 73 Misc 3d
510, 153 N.Y.S.3d 808 [Crim. Ct., NY Cnty. 2021]; People v. Kelly, 71 Misc 3d 1202[A], 142 N.Y.S.3d 788 [Crim.
Ct., NY Cnty. 2021]); People v. Ahmed Mohammed, CR-026662-21NY [Crim. Ct., NY Cnty., Apr. 28, 2022]; People
v. Abdul Salaam, CR-019124-21NY [Crim. Ct., NY Cnty., Apr. 19, 2022]; People v. Eric Morton, CR-003860-21NY
[Crim. Ct., NY Cnty., Aug. 25, 2021]). Courts of other jurisdictions have handed down the same ruling (People v.
Perez, 71 Misc 3d 1214[A], 144 N.Y.S.3d 332 [Crim. Ct., Bronx Cnty. 2021]; People v. Herrera, 71 Misc 3d 1205[A],
142 N.Y.S.3d 791[Dist. Ct., Nassau Cnty. 2021]; People v. Cooper, 71 Misc 3d 559, 143 N.Y.S.3d 805 [Cnty. Ct.,
Erie Cnty. 2021]; People v. McKinney, 71 Misc 3d 1221[A], 145 N.Y.S.3d 328 [Crim. Ct., Kings Cnty. 2021]; People
v. Porter, 71 Misc 3d 187, 142 N.Y.S.3d 703 [Crim. Ct., Bronx Cnty. 2020]; People v. Randolph, 69 Misc 3d 770,
132 N.Y.S.3d 726 [Sup. Ct., Suffolk Cnty. 2020]; People v. Rosario, 70 Misc 3d 753, 139 N.Y.S.3d 498 [Cnty. Ct.,
Albany Cnty. 2020]).”

58



Case 1:08-cv-01034-AT Document 936  Filed 09/23/24 Page 69 of 506

of final determination” which must include “recommendations of the board for remedial action,
including Training, discipline, where consistent with section 75 of the civil service law, or both.”?’
By the language of the Charter, Training is a “remedial action,” distinct from section 75 discipline.

That is not to say that training or other forms of guidance are always inappropriate
resolutions where SQF misconduct is alleged. In fact, the United State Department of Justice
encourages training as an adjunct to discipline, but not as a substitute for discipline. DOJ
distinguishes remedial measures from discipline and recommends guidance simply upon an
allegation, not proof, of misconduct:

Regardless of whether a misconduct allegation is substantiated and regardless of
whether discipline is ordered, the agency should additionally consider whether to
require Training, counseling, or other remedial non-disciplinary measure for
officers who are the subject of a misconduct investigation[]. Where the
substantiated misconduct involves excessive force, false arrest, improper search or
seizure, discriminatory policing, or discriminatory behavior in the workplace,
discipline typically should be accompanied by appropriate remedial non-
disciplinary measures.?®

In the area of SQF violations, guidance may be appropriate and a proper outcome for, in
the words of Patrol Guide, “isolated cases of erroneous but good-faith stops or frisks,”?° but it
should not be confused with “discipline.”

I. Discipline Recommended by CCRB

The distinction between discipline and guidance is important because CCRB frequently
recommends guidance in lieu of discipline after a substantiated FADO finding. In turn, the Police
Commissioner reduces to guidance a significant number of the cases where CCRB has
recommended discipline. If CCRB recommends guidance and DAO agrees, a form will be sent to
the CO indicating what Instructions or Training should be imposed. When completed, an
endorsement is sent to DAO simply indicating completion. This information does not go into any
centralized personnel folder unless specific Training was directed by the Police Commissioner.

For the years 2017 to 2019, CCRB substantiated FADO misconduct allegations against
1,217 officers.?* CCRB recommended Command Discipline or charges for 689 of the officers and
recommended Training or Instructions in 528 of those cases. The Police Commissioner then
imposed Command Discipline, not necessarily statutory discipline, for only 259%! and pursued

257 N.Y. City Charter § 441(d)(2)(iii) (added by Local Law 47 of 2021).

258 US Department of Justice, Principles for Promoting Police Integrity: Examples of Promising Police Practices and
Policies at 9 (Jan. 2001), available at https://www.ojp.gov/pdffiles1/ojp/186189.pdf. (Emphasis supplied.)

259 patrol Guide § 212-11.

260 CCRB, Annual Report 2019 at 43, available at https://www1 nyc.gov/assets/ccrb/downloads/pdf/policy_pdf/annu
al_bi-annual/2019CCRB_AnnualReport.pdf.

261 As discussed later, many if not most of the CDs were “accepted” without imposition of any penalty.
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charges for fourteen officers.22 The Police Commissioner ordered Training, Instructions, or no
discipline for the remaining 944 officers (77.6%).

In sum, CCRB recommended discipline for 56.6% of its substantiated complaints but the
Police Commissioner imposed a CD or accepted charges for fewer than 22.4% of CCRB’s
substantiated complaints. Even then, as explained in the following section, the fact that a CD was
accepted or charges were filed in the 22.4% of the substantiated cases, does not mean that any
penalty was actually imposed for those officers. Reports by CCRB or NYPD that “discipline was
imposed” when nothing more was done than to direct “Training,” “Instructions,” or “warnings”
lends to inflated “concurrence” estimates. It is not uncommon for CCRB to recommend CD with
Training and find the case resolved with “Training” alone. That result cannot accurately be
portrayed as “concurrence” and will need to be explained in a departure letter.?

Separating guidance from penalties is especially critical in assessing the level of discipline
applied to stop and frisk misconduct. As with all FADO cases, CCRB frequently recommends
guidance rather than discipline for SQF misconduct. For the years 2017 to 2019, CCRB
recommended no more than “Instructions” or “Training” in 82 of 286 cases where it had
substantiated an allegation of an illegal stop, question, frisk, or search. Thereafter, the Police
Commissioner reduced the penalty recommendations in most of the remaining cases. In the end,
just 27 of 266 officers (10.0%)%* were penalized by forfeiture of penalty days after CCRB had
substantiated an illegal stop, question, frisk, or search.?* The Police Commissioner directed
“Instructions” or “Training” for 135 cases. No penalty was imposed in those 135 cases. The
remaining 104 substantiated SQF cases were disposed of or diverted in other ways, short of
imposition of a penalty.?s®

The low rate of discipline for SQF misconduct (27 of 266) should be viewed in the broader
context of an equally low rate of substantiation. At the end of the process, the percentage of
civilian complaints alleging illegal SQF behavior that results in the imposition of a penalty is
minimal. The disciplinary “funnel” is extraordinarily narrow.

In the first place, for a multitude of reasons, including truncation, mediation, pending
litigation, and failure to identify the responsible officer, not all complaints of SQF misconduct are
fully investigated. From 2017 to 2019 there were 2,592 complaints to CCRB containing an
allegation of an improper stop, question, frisk, or search of person. Some complaints contained

262 The fact that Charges and Specifications were “pursued” for fourteen officers does not mean that they were found
guilty or that discipline was imposed. There was “Disciplinary Action” in 28% of the cases where charges were

pursued by APU and closed in 2019. The rest were “Not adjudicated” or “No Disciplinary Action.”

263 NYC Charter § 440 (7)(d)(3).

264 There were 286 cases with substantiated findings of SQF misconduct by CCRB sent to DAO in years the 2017 to
2019. Of those, 266 were closed as of the matrix supplied by NYPD. Federal Monitor — SQFSTA Report as of 12-
31-2021.

265 Sixteen cases were “closed administratively,” which could mean retirement, resignation, or simply a decision by
the Police Commissioner not to pursue the matter for a variety of reasons. Although numbers are incomplete for 2022,
of 254 stop/question/frisk substantiated misconduct findings by CCRB referred to the Department for discipline, 86
have been finalized and only 5 officers received discipline in the form of penalty days.

266 Federal Monitor - SQFSTA Report supplied by DAO to the Monitor.
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multiple allegations.?” There were 2,176 allegations evaluated to conclusion by CCRB from 2017
to 2019.2%¢  Of those, 559 allegations were substantiated by a panel. The rest went unfounded,
unsubstantiated, or exonerated.?

Putting the numbers for Stop, Frisk, Question, and Search of Person together, 2,592 SQF
complaints to CCRB led to 2,176 evaluations of allegations of SQF misconduct, which led to 559
substantiated allegations against officers, which ended with forfeiture of penalty days for 27
officers—a penalty for less than 1% of civilian complaints.

The years 2017 to 2019 were cited because many later cases substantiated by CCRB in
2020 and 2021 were not yet resolved by the Department. But for the three-year period, 2019
through 2021, of 183 closed and finalized cases where there was a substantiated SQF allegation
within a complaint, only 18 officers received a penalty of lost vacation or credited days.?. In the
few cases where a penalty was imposed, there were likely other factors, beyond SQF misconduct,
which contributed to a rare outcome—discipline for Fourth Amendment violations.

ii. Discipline for SQF Misconduct Examined at the Precinct

Without a civilian complaint and examination by CCRB, for SQF violations uncovered in
the precinct guidance rather than discipline is also the norm. Improper SQF encounters may be
noticed by a supervisor at the precinct or uncovered in an audit of stop reports. During an audit,
the precinct may become aware of an illegal stop, question, frisk, or search as it screens for failures
to file a stop report. The failure to file a stop report is subject to separate discipline within the
Department as a misconduct case (an “M” case).

In cases where a stop report failure is identified, the underlying SQF violation would not
fall within CCRB’s Abuse of Authority jurisdiction without a civilian complaint. SQF misconduct
identified in the precinct is not forwarded to CCRB for investigation. The local CO then is
responsible to decide whether the illegal stop, frisk, or search should be disciplined. Of 86 reported
failures to file a stop report, some with identified SQF misconduct, uncovered by QAD audits
spanning the period from 4Q2016 to 1Q2020, 62 received a CRAFT report, 29 received

267 An encounter described in a complaint may involve several officers, several citizens, and multiple improper actions.
For example, a wrongful stop, question, frisk, and search by one officer against one civilian, would contain four
allegations of misconduct.

268 Because of the way CCRB reports findings, sometimes listing allegations and sometimes listing complaints, it is
not possible to convert the 2,176 allegations (which were fully investigated) to an identifiable number of complaints
(out of 2,592) that contained an SQF allegation that was fully investigated.

269 CCRB 2019 Annual Report, at 46

270 Subsequent to the drafting of this Report, a matrix submitted by DAO included stop/frisk substantiations up to
September 30, 2022. Of 46 cases where CCRB substantiated an SQF violation, 25 had been finalized by the Police
Commissioner who imposed penalty days on only two of the officers F and i) whose cases are
discussed later in the report. Due to the Covid pandemic, the interview and Investigation process was impaired
considerably in 2020-21. In 2022, as of the report date, 254 cases with a substantiated SQF violation were sent to
DAO from CCRB. In 86 cases, the matter was closed with five of the 86 receiving a penalty of lost vacation days (two
officers lost three days each and the officers lost one day each. Final Federal Monitor - S Q F S T A Report as of 09-
30-2022 (1).
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Instruction/Training, 10 accepted a Command Discipline without penalty, and 11 received NDA.?"
No penalty days were assessed by the local command for stop and frisk report failures.

The question that follows is whether an identified stop report failure is merely a
documentation failure or is an indicator of an illegal stop and, if so, whether, along with the finding
of a stop report failure, illegal stops are identified and disciplined in the precinct, absent a civilian
complaint to, and substantiation by, CCRB. According to the Department, in 2018 and 2019, 181
cases of “Improper Preparation of Stop Report” were identified through a combination of
inspections by QAD, Command, and CCRB referrals. Twenty-two of the 181 were further
classified by commands as “Improper Stop/Frisk/Search.”?2 None of the report failures uncovered
by QAD or local commands and classified as “Improper Stop/Frisk/Search” received penalty days
as discipline.

With the information made available to the Monitor Team, it appears that SQF misconduct,
absent a CCRB investigation, even if identified in the precinct, is not penalized by loss of vacation
days.

G. “CD Accepted”

As noted above, an officer can “accept” Command Discipline, waive the filing of Charges
and Specifications and forego a trial. A “CD accepted” concludes a proceeding and can be
imposed with or without a penalty. If the final outcome of a misconduct investigation is an “A-
CD accepted,” without further penalty, it should not be considered discipline. This occurs with
regularity for stop and frisk misconduct.?

After investigation, when a CCRB panel substantiates an allegation, it does not recommend
a specific penalty. If a CCRB panel believes that a penalty rather than guidance is needed, it will
simply recommend an A-CD, a B-CD, or Charges and Specifications, depending on what penalty
the panel believes should be available to the Police Commissioner (up to five penalty days, up to
ten penalty days, or more).?”* This leaves the choice of penalty to the Police Commissioner.?’s In
turn, the Police Commissioner may fix a penalty or send the command discipline (an A-CD or a
B-CD) to the command, in which case, the Commanding Officer determines whether and what

2L NYPD Spreadsheet: “QAD stop report failures,” (Dec. 8. 2020), on file with the Monitor Team.
272 NYPD Spreadsheet: “2-25-2019 Final Spreadsheet Without Color,” last modified Apr. 5, 2020.

213 “Disciplinary memoranda and evaluations are adverse employment actions only if they affect ultimate employment
decisions such as promotions, wages or termination.” Knight v. City of New York, 303 F. Supp. 2d 485, 497 (S.D.N.Y.
2004) (alteration method) (quoting Regis v. Metropolitan Jewish Geriatric Ctr., 2000 WL 264336, at *8 (E.D.N.Y.
Jan. 11, 2000)).

274 C-CDs (with a potential penalty of twenty days) are the exclusive province of the Police Commissioner. Ifa CCRB
panel believes a penalty greater than the ten days available in a B-CD should be imposed, it will not recommend a C-
CD. Instead, it asks APU to file Charges and Specifications. NYPD, Disciplinary System Penalty Guidelines at 13
(Jan. 15, 2021).

275 As discussed later, when calculating “progressive discipline” for Guidelines purposes, CCRB has asserted that it
will presume a penalty of five days was imposed when an A-CD was accepted, despite the reality that this almost
never occurs.
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penalty should be imposed. In either case, the end result can be that no disciplinary penalty is
imposed. In both cases, “CD accepted” has no disciplinary consequence if it carries no penalty.?”

In many instances, “Command Discipline” (CD) is accepted, but does not carry an
accompanying penalty and will not be considered discipline in this Report unless a penalty as
described in § 14-115 accompanies the determination. Mere acceptance of an A-CD without a
penalty (even if the result is Training, Instructions or a warning and admonishment) and without
entry into a centralized personnel record such as the CPI is not discipline. A formal, written,
reprimand citing a CD and recorded in the CPI is a penalty. If DAO assesses a penalty by way of
lost time or credit, it notifies the Leave Integrity Management System. Otherwise, there is no
permanent record other than DAO’s own internal database (DADS), which is not available outside
of DAO.

A disciplinary history may be looked at when promotions are under consideration.?”
However, “[h]aving a disciplinary history cannot, standing alone, disqualify a candidate for
promotion.”27

Until 2022, Patrol Guide § 206-04 authorized, in addition to loss of vacation days or
accrued time, revocation of permission to engage in outside employment, but only if the
misconduct was related to the outside employment. As well, a Commanding Officer was
authorized to restrict up to five overtime assignments. The Patrol Guide went on to authorize other
actions which were not included as “penalties.” They included: (1) warning and admonishing
verbally; (2) warning and admonishing in writing with “a copy to be filed with the papers”;?° and
(3) changing assignments. These actions were not penalties linked to an adjudication or acceptance
of discipline.

More recently, with disciplinary matters being moved from the Patrol Guide to the
Administrative Guide, Admin. Guide 8 318-01 has been amended®® to move the authorization to
change assignment, limit outside employment and restrict some overtime under a category labeled
“Penalties for Schedule A.”

Command discipline can result from a wide range of misconduct—from minor to more
serious. Patrol Guide § 206-03 listed offenses from illegal parking to neglect of care of firearms
or failure to submit reports in a timely manner. With an amendment to the Administrative Guide

276 Cf. Wohlrab v. Miles, 82 A.D.2d 836 (2d Dep’t 1981) (where a police Lieutenant in Newburgh was adjudicated
guilty of nine charges of misconduct, but no further penalty was imposed, the Court held the statute did not permit
judicial review of the findings, which is limited to cases where the officer believes “himself aggrieved by a penalty or
punishment of demotion in or dismissal from the service, or suspension without pay, or fine, imposed pursuant to the
provisions of section seventy-five” (internal quotation marks omitted)). Unless so aggrieved, the Civil Service Law
does not recognize the adjudication as a cognizable injury capable of judicial review.

27 The Career Advancement Review Board (CARB) is convened to determine whether members who have
disciplinary issues in their careers possess the character and judgment necessary to become a supervisor. Admin.
Guide § 329-15. Longe v. City of New York, 802 F. App’x 635 (2d Cir. 2020).

278 Thompson v. City of New York, 50 Misc. 3d 1202 (A) at *13 (Sup.Ct. N.Y. Cnty. 2015).
279 “papers” is not defined, but presumably it is the written hardcopy kept at the precinct. Admin. Guide § 320.
280 Effective February 16, 2022.
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in February 2022, the list of misconduct was eliminated, and Commanding Officers were directed
to refer to the Disciplinary System Penalty Guidelines (the Matrix) for offenses punishable by
command discipline. The listing identifies the same thirty-five violations that had been written
into Patrol Guide § 206. Unlike other misconduct in the Guidelines, there is no reference to a
presumptive penalty.

While the Payroll Management System will be advised if there is a forfeiture of time or
days, misconduct assessed within the command is not noted in any central repository for
disciplinary records. Patrol Guide § 206-02%* required the 1CO to enter all relevant information
regarding command disciplines into the Citywide Command Discipline System—a statistical
compilation, not useful for examining an individual officer’s disciplinary history. If Command
Discipline is issued at the Command Level without coming through DAO, then DAO would not
have a record of the CD. The exception would be if the B-CD or recommendation for a C-CD was
presented to DAO, i.e., disciplinary matters other than Schedule A command disciplines, where
conferral or approval by DAO is required.??

For a significant number of cases where CCRB substantiated SQF misconduct, “CD
accepted” is the final disposition with no discipline attached. Only a small fraction of SQF cases,
where a CD is accepted, carry a penalty.?® Looking at closed SQF cases:?*

e 1In 2017, of 101 substantiated CCRB cases which included SQF misconduct, 22 cases
resulted in a final disposition of “CD accepted.” Only one of those cases carried
forfeiture of a penalty day; three carried a time deduction of two to four hours.?*

e In 2018, of 82 substantiated SQF cases, 15 cases resulted in a designation “CD
accepted.” Two of those cases carried a penalty of days forfeited, two cases had time
deducted.?®

e In 2019, of 96 substantiated SQF cases, 33 cases resulted in a designation “CD
accepted.” Two of those cases resulted in forfeiture of one penalty day for each, three
cases had hours deducted.?’

281 Now Admin. Guide § 318-02.
282 Admin. Guide §§ 318-02, 03.

283 This practice may be impacted, but not eliminated, in the future to some extent, by application of the newly adopted
disciplinary matrix, discussed later. For example, in 2022 of the first 131 closed cases with a substantiated SQF
violation, 30 cases resulted in a “CD accepted”—14 of the 30 resulted in loss of one or more penalty days and five of
the cases resulted in a loss of credit for one or more hours. Eleven of the 30 cases ended in a “CD accepted” without
penalty. (NYPD Final Federal Monitor — SQFSTA Q1, Q2, as of Sept. 28, 2023 provided to the Monitor.)

284 Final Federal Monitor — SQFSTA -2023 Q1 Q2 final copy.

285 The one A-CD carried a forfeiture of one penalty day. Time deducted for three cases was two, two, and four hours
respectively. SQFSTA matrix

286 One A-CD carried a one-day, the other a five-day, penalty (the officer was found to have given false testimony);
two cases had four and five hours deducted, respectively.

287 Each of the two cases ended with one penalty day assessed; three cases had time deducted of one, one, and four
hours respectively.
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Further analysis of the above is more revealing. Not one case could be found where an A-
CD was “accepted” in that three-year period and where a penalty was imposed for illegal SQF
behavior alone. Here, an explanation is in order.

Along with stop and frisk misconduct, if CCRB substantiates other FADO misconduct such
as wrongful force, discourtesy, slurs, strip searches, threatened firearm use, or vehicle searches,
for example, in the same complaint with the SQF misconduct, a common result will be to roll all
substantiated allegations together into one disposition—"“CD accepted.”? From 2017 to 2019, if
one analyzes the above 69 cases where a CD was “accepted,” 47 included other substantiated
misconduct allegations in addition to an improper stop, question, frisk, or search. They ranged
from force to illegal arrests, etc. Included in that 47 were all five cases (in the three-year period)
which received a penalty of a day(s) forfeited.

In sum, for 2017-2019, putting the “guidance” and “CD accepted” numbers together for
wrongful SQF behavior:

e Guidance instead of discipline was imposed in 135 of 266 closed cases.?®®

e “CD accepted” was the final outcome for another 69 of 266 closed cases.

e Only five cases where a CD was accepted resulted in penalty days being assessed and
in all five of those cases, the penalty covered other wrongful behavior in addition to an
illegal stop or frisk in the complaint.

e Eight cases where a CD was accepted ended with an aggregate total of 23 hours of
credited time being forfeited.

H. A-CDs Not Recorded in the Central Personnel Index

Of the 69 SQF cases where a CD was accepted between 2017 and 2019, 55 were for an A-
CD. Seven of the 55 A-CDs carried a penalty.>® For those seven cases, it can be said discipline
was imposed. But, aside from the loss of a few days or hours of accrued vacation or credited time,
what was the long-term consequence? Does the subject officer face any after-effect beyond a
relatively minor loss of a few accrued vacation hours or days? Is there a permanent record of
misconduct, especially SQF misconduct, which can be seen by future investigators? By superiors
making personnel decisions? By the public?

The Central Personnel Index, or CPI, is used whenever a background inquiry is made,
including promotion and transfer requests. When CCRB substantiates misconduct, if an A-CD is

288 EADO misconduct could range from excessive force to discourtesy to slurs or any other conduct within FADO.
The disposition by the Police Commissioner is unitary; one disposition for the entire complaint.

289 Guidance and CD accepted account for 204 of the 266 closed cases. The majority of the remaining cases ended
without discipline as well for a variety of reasons (administratively closed, NDA, Not Guilty verdicts, retirement,
etc.). Only twenty-two of the 266 (not already counted in the “CD accepted column™) received penalty day
punishment. (Twenty-seven cases in all received penalty days. Five overlapped in the “CD accepted” column.)
(Federal Monitor — SQFSTA Report as of 12-31-2021.) Those cases will be explained in detail later in this Report.
None of them are cases where penalty days were forfeited in response to an SQF allegation alone. Each has a storied
history.

290 1n 2017 and 2018, three officers lost a total of seven days and four officers lost a total of nine hours. In 2019, no
officer receiving an A-CD was penalized with a loss of time or vacation day.
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records of other (non-CCRB) NYPD investigations, even if related to the substantiated
misconduct, such as Stop Report Failures or independent investigations by NYPD.

While the CCRB receives notification of the final category of discipline, the
Agency does not receive specifics on the penalty that the Police Commissioner
ultimately imposes. For instance, the NYPD reports to the CCRB whether an
officer was given a Command Discipline A, but not the number of vacation days
forfeited. Similarly, the Agency is made aware of the fact that Training was given
to an officer, but not the exact Training module.?%

When an officer’s disciplinary history is examined by a CCRB investigator for prior or
related misconduct, or by a CCRB panel contemplating a penalty recommendation, a slimmed-
down version of the CPI, a Summary Employment History (SEH), is provided to CCRB. The SEH
will not include NYPD investigations with misconduct findings that merely resulted in guidance,
an “accepted A-CD,” or even an A-CD where a penalty was imposed.?” NYPD takes the position
that CCRB need not know of, or consider, prior Departmental A-CDs because they are used “to
empower commanders and address low-level issues through non-judicial means . . . [and] ‘A’ CDs
are not relevant to CCRB cases with regard to content or penalty.”2®

Within the precinct, the Commanding Officer may have on file a “Supervisor’s Complaint
Report” (PD 468-123). This record is kept within a “personal folder,” which is a written folder
(11” x 14”) kept at the precinct and not filed digitally or centrally maintained.?*

If a case began with the Police Commissioner’s acceptance of substantiated Charges and
Specifications recommended by CCRB, but subsequently the Police Commissioner imposes an A-
CD as the final disposition, the CPI will continue to reflect the disposition of the action by the
Police Commissioner. Nonetheless, public reports by NYPD, in its online profile,3° will still claim
no disciplinary history.

DAO keeps its own records in a database, known as DADS** but that is kept by the
attorney advocates for internal use by DAO and is not accessible outside of DAO. DAO also has
the ability to request the CD history from the officer’s current command. Other entities, such as
NYPD Trial Commissioners, are not informed of misconduct findings ending in an A-CD. This

2% CCRB, Annual Report 2019 at 46 n.37, available at https://www1 nyc.gov/assets/ccrb/downloads/pdf/policy_pdf/
annual_bi-annual/2019CCRB_AnnualReport.pdf.

297 “The CCRB is provided with the Summary of Employment information which contains: Pedigree information,
Current Command, Arrest history, medals, Discipline History of Closed Charges and Specification and B-CDs/C-
CDs. It does not contain A-CDs, cases that were dismissed, or those currently pending.” December 22, 2023 “DAO
Responses to Federal Monitor Inquiry — FM 68-22023.”

2% Email from Deputy Commissioner for Risk Management Matthew Pontillo to the Monitor Team (Mar. 18, 2021).
29 Admin. Guide § 320-03.
300 NYPD Officer Profile available at https://nypdonline.org/link/2.

301 Disciplinary Administrative Database System.
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would seem to incentivize officers to accept an A-CD after a CCRB substantiation, even with a
minor time deduction, since it will have little or no effect on their record or career.

CCRB substantiations are discounted, when compared to the treatment afforded internal
IAB or OCD investigations ending with the same level of discipline. A CCRB substantiated SQF
violation ending in an A-CD is not accorded the same level of notation in personnel records as
other A-CDs for technical infractions found by IAB or OCD. Since, as a practical matter, A-CDs
for SQF only come through CCRB, the net effect is to minimize disciplinary history for SQF
misconduct. At the same time, the City has also maintained that A-CDs in general are “technical
violations” not to be included in disciplinary histories available to the public.>® In the end, the
CPI records technical violations referred by IAB for minor rules violations but omits stop and frisk
A-CDs coming from CCRB.

B-CDs recommended by CCRB and sustained by the Police Commissioner are entered into
the CPI system. However, officers may apply to have the record sealed on the third anniversary
of the disposition if the member has not accrued any new B-CDs or Charges in the interim. If the
officer has new misconduct findings resulting a B-CD or Charges and Specifications, sealing is
delayed until the officer has gone three years from their disposition. An officer may accrue one or
more subsequent A-CDs during the three-year waiting period, but that will not delay or forestall
sealing.®*® As demonstrated, a significant number of SQF violations receive an A-CD.
Nonetheless, the Patrol Guide will permit sealing of a B-CD even if the officer has accrued one or
more subsequent SQF A-CDs during the three-year waiting period. Once sealed, the B-CD
misconduct finding is “suppressed . . . whenever background inquiry is made.” The record is only
available to IAB for “statistical evaluations and internal investigations.”** The B-CD record is
not available to CCRB or Trial Commissioners for use in a new investigation.3

B-CDs for SQF misbehavior are infrequent. Only fourteen cases of 286 closed SQF cases
in the years 2017 to 2019 resulted in a B-CD.*® Six of those fourteen B-CDs received a penalty.
Eight were accepted without further penalty. It might be argued by some that an accepted B-CD
reflects discipline since the fact is noted in the CPI even without imposition of a penalty. But the
fact that the record may be sealed after three years tends to undercut that argument.

In more serious cases where formal charges are pursued, Trial Commissioners
contemplating a penalty recommendation after a guilty verdict or during plea negotiations are
denied a full disciplinary history. Often, when a case is presented to a DCT Trial Commissioner,
DAO will assert that there is “no prior disciplinary history,” unless there is a history of formal
discipline. Many DCT decisions are now available online. They are replete with writeups by trial
commissioners justifying a plea or recommendation to a lesser penalty than one sought by CCRB-
APU on the ground that the officer has “no prior disciplinary history” notwithstanding numerous

302 Uniformed Fire Officers Ass’n v. de Blasio, 846 F. App’x 25, 33 (2d Cir. 2021).

308 Admin. Guide § 318-12 (formerly Patrol Guide § 206-14).

304 |d

305 If the B-CD was adjudicated by CCRB, they will have their own record of the CCRB proceedings.

308 In 2022, as of Sept. 30, 2022, of 254 SQF substantiations by CCRB, the Board recommended a B-CD in 37 cases,
but the Police Commissioner imposed a B-CD in only four of the cases.
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command disciplines that may have preceded the case. A history of NYPD command discipline,
with or without penalties, and prior “guidance” are simply not considered. Again, since SQF
violations standing alone seldom, if ever, receive formal discipline, current practice undermines a
Trial Commissioner’s ability to take prior SQF misconduct into proper account.’

In public documents, the Department does not report a case as “disciplined” unless Charges
were preferred, and a penalty was imposed. Command Discipline findings by CCRB are not listed.
After the repeal of Civil Rights Law § 50-a, there were frequent calls for a public listing of the
disciplinary history of officers. In its “Collaborative Plan” submitted to the Governor, the City
Council and the Mayor promised that the City will “[h]old police officers accountable for
misconduct through internal NYPD disciplinary decisions that are transparent, consistent, and
fair,” which included “[Kk]eeping a record and recognizing disciplinary actions as vital sources of
information about an officer, supervisors, and the department as a whole” and promising
“[t]ransparency [so] both [the] NYPD and community know what discipline to expect.”3%

Unfortunately, the Disciplinary History posted in an Officer’s Profile3® removes all
guidance and all command disciplines, even where penalty days were imposed. Only Charges,
formally pursued and resulting in a penalty are listed. In serious cases, if Charges and
Specifications were pursued and substantiated but if the ultimate disposition by the Police
Commissioner was “Training,” the Officer Profile entry for Disciplinary History will remain blank
with a report that, “[t]his officer does not have any applicable entries.”s® There will be no mention
of the fact that Charges were preferred and reduced to Training. An officer can have a long record
of many substantiations and even discipline, but only formal discipline through Charges and
imposition of a penalty is posted.

In litigation following the repeal of Civil Rights Law § 50-a, the City has taken the position
that A-CDs, even when substantiated, are merely “technical infractions” that should be redacted
from FOIL responses for requests to see “law enforcement disciplinary records.”?* At the moment,
the issue remains unresolved. The Department at some future point may separate some A-CDs
from others for purposes of FOIL disclosure. If the Department continues to deny FOIL requests
for all A-CD findings on the ground that they are “technical infractions,” a court will need to decide
if they properly fall within an exemption in the Public Officers Law to FOIL release of
“disciplinary records.”??

307 In theory, Trial Commissioners will now utilize the Disciplinary System Penalty Guidelines. If they do so, they
are to consider progressive discipline for offenders who repeat a similar offense. This should require production by
DAO of more fulsome records for their review. Itis unclear if DAO has committed to such production.

308 NYC Police Reform and Reinvention Collaborative Draft Plan at 13-14 (Mar. 5, 2021), available at
https://www1.nyc.gov/assets/home/downloads/pdf/reports/2021/Final-Policing-Report.pdf, adopted by the N.Y. City
Council, Intro. Res. 1584/2021 (Mar. 25, 2021).

309 See NYPD, Officer Profile, available at https://nypdonline.org/link/2.

310 see, e.g., officer profiles for Officers ||| | | Gz TN -~

811 Uniformed Fire Officers Ass’n v. de Blasio, 846 F. App’x 25, 33 (2d Cir. 2021) (quoting N.Y. Pub. Off. Law
§ 89(2-C)).

312 Id
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Public Officers Law 8§ 89(2-c) permits NYPD, as a matter of discretion, to withhold from
FOIL applications, a record of a “Technical infraction.” Public Officers Law § 86(6) defines a
“Technical infraction” as:

[A]minor rule violation by a person employed by a law enforcement agency as
defined in this section as a police officer, peace officer, or firefighter or
firefighter/paramedic, solely related to the enforcement of administrative
departmental rules that (a) do not involve interactions with members of the public,
(b) are not of public concern, and (c) are not otherwise connected to such person’s
investigative, enforcement, training, supervision, or reporting responsibilities.

Substantiated stop and frisk misconduct clearly does not fall within this exception and
should be available upon FOIL request. Regardless of the outcome of the litigation on the issue
of FOIL access, one thing seems certain: it is difficult to reconcile the City’s argument that A-CDs
are technical infractions unworthy of being included in FOIL responses to request for disciplinary
records while, at the same time, asserting that an “A-CD accepted” without penalty constitutes
“discipline.”

CCRB maintains its own records of past CCRB actions, so it will be aware of the Board’s
own prior misconduct recommendations for an A-CD and whether the Police Commissioner
approved or disapproved the A-CD. Up until now, CCRB was not advised of the specific penalty
imposed by the Department after substantiation and recommendation of an A-CD. CCRB would
only be told that the A-CD was accepted or rejected. If the misconduct is repeated, CCRB’s
knowledge of a prior penalty, or lack thereof, is limited. Without knowledge of prior disciplinary
results, progressive discipline for repeat offenders cannot be realized.?

This last concern may be in the process of being addressed to some extent. The 2020
amendments to the City Charter now require the Police Commissioner to provide the “level of
discipline and any penalty imposed, in all cases in which the board submitted a finding or
recommendation to the Police Commissioner with respect to a matter within its jurisdiction
pursuant to [Section 440 of the Charter].”*** The stated plan “going forward” is for penalties to be
noted in an NYPD closing memo.** If accomplished, this will provide CCRB investigators and
panels with the disposition of allegations substantiated by CCRB. Much depends upon how NYPD
interprets the mandate to note a “penalty.” Will NYPD tell CCRB the precise penalty (or lack of
penalty) set by the CO? That has not been the practice heretofore.

The Collaborative Plan declares that “NYPD will make public ‘deviation letters’ that set
out the Police Commissioner’s specific rationale for exercising [her] discretion to deviate from the

313 CCRB has indicated informally that the Board may presume that a penalty was imposed, but that is an assumption
on CCRB’s part—an assumption that is not statistically defensible.

314 N.Y. City Charter § 440(d)(3).
315 Email from Deputy Division Chief, Tort, NYC Law Dep’t, Nancy B. Savasta to the Monitor Team (Mar. 15, 2021)
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guidelines set by the new disciplinary matrix.”¢ Will they specify the suggested and final
penalties imposed?

Depending on the terms of implementation of the new Charter mandate, there is a potential
for important informational gaps to persist:

e |f a case is sent to the CO for final disposition without direction from the Police
Commissioner, will the CO’s disposition be reported back to CCRB? Currently, when
a case is sent to the CO without specific mandate by the Police Commissioner, the final
penalty or non-penalty by the CO, kept at the precinct, is not logged in a central
database and is not easily retrieved without individualized manual effort. Proceeding
to recommend penalties for misconduct without knowledge of previous final
dispositions runs counter to the notion of “progressive discipline.”s

e Qutcomes of associated allegations within a complaint which were investigated by the
Department are not reported to CCRB. Many SQF complaints have additional
allegations of wrongdoing in the same encounter or investigation. Many of those, (non-
FADO and force) are sent to the Department for investigation. For example, if
allegations of false testimony®® or profiling®*® or failure to file a stop report were
included in an SQF complaint, the results of related Departmental investigations of
those matters would not be reported to CCRB.

Going beyond an analysis of consequences when an A-CD is “accepted,” the question to
be answered is whether the Police Commissioner actually imposes a penalty for CCRB-
substantiated stop and frisk allegations.

l. Penalty Imposed for Floyd Violations?

Floyd concerns and the term “SQF misconduct” as used throughout this Report are not, in
every case, coextensive.’® A police encounter, along with an improper Stop, Question, Frisk, or
Search may also encompass allegations of racial profiling, wrongful use of force, retaliation,

316 NYC Police Reform and Reinvention Collaborative, Initiative Tracker, available at https://www1 nyc.gov/assets/
policereform/downloads/PUBLIC-NYPD-Reform-EO203-Tracker-3-29-22.pdf.

317 Aside from the need to know for purposes of progressive discipline, knowledge of other complaints is useful in
detecting patterns and examining motive. Two of the cases examined later in this report included misconduct claims
of retaliation, where earlier encounters with the same civilian(s) gave insight to later misconduct. (Generally speaking,
an officer receives qualified immunity from § 1983 liability if probable cause supports an arrest even one made with
a retaliatory motive. Whether §1983 immunity should insulate an officer from internal discipline is an open question.
Reichle v. Howards, 566 US 658 [2012]).

318 The 2020 Charter amendments permit CCRB to investigate the “truthfulness of any material official statement . . .
made during the course of and in relation to the board’s resolution of [a FADO] complaint.” N.Y. City Charter §
440(c](1). This leaves out false statements made in court, to district attorneys, to grand juries, in court, and in
paperwork. Experience shows that a false or misleading statement made in one context is often repeated in other
settings. Nothing in the Charter precludes concurrent investigations of false or misleading statement.

319 A 2021 amendment to the Charter directs CCRB to accept profiling complaints. That provision became effective
January 20, 2022.

320 In data analysis, throughout this Report, “SQF” refers to Stop, Question, Frisk, and also includes Search of Person.
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intentional failure to file a stop report, refusal to identify or display shield, discourtesy, slurs and
offensive language, strip searches, sexual harassment, interference with recording, related vehicle
searches, seizure of property, destruction or copying of cellphone content, failure to activate a
body-worn camera (BWC), improper requests to search, failure to supervise, etc. Many, if not all,
of these offenses, may be associated with a questionable Terry stop.

Some of these violations fall within CCRB FADO jurisdiction and will be investigated
along with the stop or frisk by CCRB. Some do not fall within CCRB FADO jurisdiction and
may, or may not, be investigated concurrently by the Department. For CCRB investigations, it is
not uncommon to have some allegations within a complaint or encounter substantiated while others
are not. Complaints which include an allegation of an illegal stop, frisk, or search of a person that
was not substantiated will not be reflected in a statistical Matrix provided by the Department and
cited here when assessing SQF discipline, even though one or more of the other related allegations
were upheld.

Take as an example a case where an officer stops and questions a civilian in a discourteous
manner. CCRB may unsubstantiate the stop and question allegations because evidence of
“reasonable suspicion,” or the lack thereof, was equivocal. At the same time, CCRB may
substantiate the claim of discourtesy and that discourtesy finding may be penalized. That case will
not be included in any measure of discipline for SQF misconduct even though the misconduct
punished occurred during a stop encounter. To that extent, cited numbers of misconduct and
discipline for complaints associated with stop encounters may be under-inclusive. On the other
hand, the statistics provided by NYPD and CCRB will usually include cases where one penalty
was imposed for multiple allegations. Thus, for example, a file may say “15 vacation days” was
imposed as a penalty after an officer illegally stopped, punched, and strip-searched a civilian. In
such a case, it cannot fairly be said that a penalty of “15 days” forfeited was the penalty for an
illegal stop. As a measure of penalties imposed for improper stops, such a report risks being over-
inclusive.

As of a recent SQFSTA matrix provided to the Monitor team, in the years 2019 to 2021,
CCRB substantiated 210 cases against an officer where a wrongful stop/question/frisk/search
allegation was included within the complaint.?

The Police Commissioner has made a final decision in 186 of the 210 referrals. The rest
were still open and pending. A number of the closed cases involve multiple allegations of other
serious misbehavior including strip searches, uses of force, slurs, or similar wrongdoing. Many of
the cases substantiated by CCRB also include aggravating circumstances in the investigation or
processing of the complaint itself, i.e., false testimony, deactivated cameras, missing paperwork
logs, memos and stop reports—which were ancillary to and outside the scope of CCRB’s
investigation.

%21 Final Federal Monitor — SQFSTA Q1, Q2, as of Sept. 28, 2023, provided to the Monitor. The number of complaints,
not cases, is less than 210, since one wrongful complaint, describing an improper encounter, may include allegations
against multiple officers.
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A penalty of lost days was imposed by the Police Commissioner in 22 of the 186 cases.*?
It is worth looking at those cases in depth to see if any officer is penalized for Floyd violations
alone or if cases where a deduction of credited days did occur are the result of confluent
circumstances beyond a Fourth Amendment violation.’?

Last year the Police Commissioner agreed to abide by the Disciplinary Guidelines
Matrix.®?* In that document, the “presumptive” penalty for each allegation of an improper stop,
frisk, or search is three penalty days, absent aggravating circumstances, mitigating circumstances,
or invocation of progressive discipline. As of this writing, there is insufficient documentation or
data to fully assess the application of the Disciplinary Guidelines to stop and frisk misconduct.??
Nonetheless, we can look at final outcomes. It is useful to match discipline recently imposed for
each SQF allegation substantiated between 2019 to 2021 with the outcome of three penalty days
that is the presumptive penalty for SQF misconduct going forward.

e The Police Commissioner has imposed no penalty in 157 of the 186 closed cases.3?
e 7 of the 186 closed cases were penalized with a deduction of credited time in the range
of one to four credited hours.

322 Subsequent to the writing of this Report, in January 2023, an updated SQFSTA matrix was provided, dated Sept.
30, 2022. The Appendix reflects updated numbers. Unfortunately, underlying communications between CCRB and
DAO, necessary to a full understanding of the numbers and the basis for dispositions was not made available. At the
time the Appendix was written, 182 of the 210 CCRB substantiated SQF cases had been closed. Of the 182, penalty
days were imposed in 19 cases. They are discussed in an Appendix.

323 The Appendix analyzes a number of those cases.

324 “On February 4, 2021, the NYPD and Civilian Complaint Review Board signed a memorandum of understanding
to strengthen the disciplinary matrix and ensure greater transparency around the disciplinary process. Specifically, this
MOU: confirms that the NYPD and CCRB will use the matrix as a framework to guide penalties for officer
misconduct; requires the NYPD and CCRB to describe, in writing, the basis for any departures from the matrix and
make such document publicly available; reiterates the Police Commissioner’s obligation to notify the CCRB when he
intends to impose a penalty that is less than CCRB’s recommendation and make that determination publicly available;
and ensures CCRB’s access to officer employment history for any substantiated allegations. *“Reforms to the NYPD
Disciplinary System,” available at https://www.nyc.gov/site/nypd/about/about-nypd/policy/nypd-disciplinary-
system-reforms.page.

325 The City has resisted production of Case Assessment Reports (CAR) by DAO or other correspondence between
DAO and CCRB, which are necessary to a full understanding as to why a recommendation by CCRB was downgraded.
Letter, Nancy Savasta Deputy Chief to the Monitor, February 10, 2022. The same issue is currently being litigated
before J. Colleen McMahon in the Southern District. In re: New York City Policing During Summer 2020
Demonstrations, 1:20-cv-8924 (S.D.N.Y), Doc No. 831 (Jan. 28, 2023). The claim that CAR memos are protected by
attorney-work product or deliberative process memos and therefore not available to the Court is dubious. See
discussion, Memorandum Order, Dkt. No. 271. More recently, in March 2022, the Department provided a spreadsheet
with the outcomes of thirty-eight cases decided under the Disciplinary System Penalty Guidelines, again, without
accompanying Departmental memos that had been requested. Those outcomes are discussed infra. CCRB has
recently begun to post “Departure Letters” (described infra) which describe cases where the Police Commissioner has
elected to impose a lower level of discipline than requested by CCRB, available at
https://www1.nyc.gov/site/ccrb/complaints/complaint-outcomes.page (visited June 8, 2022). Twelve of the 111 cases
included in that list included a finding of an improper stop, frisk or search of person. One case (PO )
resulted in a one-day penalty. The remainder went with no discipline (NDA), training, or an A-CD accepted without
penalty.

326 As previously explained, “Penalty” means a loss of credited time, days, suspension, dismissal, or formal reprimand,
as discussed earlier “discipline” is described in Article 14 of the Administrative Code.
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e 22 of the 186 closed cases were penalized with a loss of credit for one or more vacation
days.

0 Within that number, 18 of the 186 closed cases received the “presumptive
penalty” of three or more penalty days.

From another point of view, one might look at complaints rather than cases. How many
incidents or encounters where a civilian complained of a bad stop, frisk, or search (along with
other misconduct) and where CCRB substantiated SQF misconduct by one or more of the
participating officers resulted in imposition of discipline for any of the officers named in the
complaint?

e 16 of 149 closed complaints (encounters) where CCRB had substantiated an SQF
violation, resulted in imposition of a penalty days for one or more of the officers.

o Within that number, 13 of 149 closed complaints (encounters), resulted in
imposition of the presumptive three or more penalty days for any one of the
officers.’?’

e 5 closed complaints resulted in a time deduction of a 1 to 4 hours.

e The next question to be asked, in the cases where an officer was penalized by loss of
one or more vacation days, is whether the penalty was for stop and frisk misbehavior
or whether the penalty covered a cluster of discerned misbehavior?

“Pure” cases where SQF misconduct received a penalty absent false testimony, wrongful
arrest, strip search, use of force, or missing paperwork are extremely rare. Even in those rare cases,
typically, there were other aggravating circumstances such as a history of discipline, a likely
pattern, multiple lawsuits, or an internal disciplinary history distinct from CCRB investigations.
It is not unusual to see cases where an officer has multiple pending CCRB complaints or lawsuits
at the same time, resolved with only one of the complaints receiving a penalty.

Without an in-depth analysis of each case where a penalty was imposed, it cannot be
claimed that a penalty was imposed solely for a Floyd violation. For example, an illegal stop
which receives a penalty must be examined for other allegations, other complaints, other IAB
investigations, or other lawsuits pending at the time of the disposition. As well, discipline for one
case cannot be looked at in a silo, isolated from other pending cases.®® Otherwise, it would be
misleading to say that SQF misconduct was penalized without acknowledging the full spectrum of

327 Even then, one of the four complaints was the product of a downward departure by the Police Commissioner from
a recommended B-CD to an A-CD. In another case, where CCRB recommended charges, the Police Commissioner

allowed a negotiated plea, of five penalty days (the equivalent of an A-CD) to avoid a formal disciplinary proceeding.

328 A recent submission by CCRB (March 2022) of recommendations made since inception of the Disciplinary Penalty
Guidelines System (Matrix, discussed below), indicates that CCRB may make note of “[t]he adverse result of a
criminal, administrative or civil proceeding related to the underlying conduct” as a potential aggravating factor when
recommending a penalty.
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misconduct issues presented and resolved. It is here that CAR memos®?® would be useful since
DAO puts cases together where there are multiple concurrent investigations for the same encounter
or multiple misconduct claims pending contemporaneously. DAO also has exclusive access to a
complete disciplinary history. CAR memos present a full picture to the Police Commissioner
before they make a final decision.

It is a worthwhile exercise to examine more closely the twenty unusual cases,**° over the
last three-year period, 2019-2021, where penalty days were imposed in order to discern whether
the Police Commissioner has, in fact, disciplined any officers for Fourth Amendment violations.
The Appendix contains a description, using available data, of a number of cases where a penalty
was imposed and also a stop/frisk/search allegation may have been substantiated by CCRB.%! It
would be misleading, for example, to cite a case where excessive force or a false statement was
substantiated in conjunction with a wrongful stop to say that penalty days were assessed for the
stop. Any true assessment would look at all the charges and allegations pending at the time of the
allegation and at the time of disposition, including non-CCRB cases such as force, false statement
or profiling, prior case dispositions, civil actions pending and prior to the disposition, and
probationary periods that overlapped the allegation or disposition. This would require CCRB
investigative reports, IAB investigative reports, CAR32 memos, and an analysis of complaints filed
in court. The writeups in the Appendix attempts this analysis in a number of cases but access to
all the necessary information was, in some cases, not produced.

V. Overview of the NYPD Organization - Background

Established in 1845, the NYPD is one of the oldest and largest municipal police forces in
the United States. Heading the Department is Police Commissioner Edward A. Caban. He was
appointed to a five-year term by Mayor Eric Adams in July 2023.

NYPD employs approximately 35,000 uniformed officers and 19,000 civilian
employees.®* The NYPD is principally divided into twenty-three bureaus and major offices that
perform enforcement, investigative, and administrative functions.®* The largest bureau is the
Patrol Services Bureau, which oversees the majority of uniformed officers on patrol and is headed

329 The City has asked that the Report not include references to two CAR memos which were produced.
330 Qut of 111 closed cases. Fed. Monitor SQFSTA Report as of 09-30-2022.

331 In the Court’s correspondence commissioning this Report there was a directive to include a “detailed narrative of
cases which exemplify the manner in which the CCRB and NYPD have addressed police misconduct during stops and
discipline.” Correspondence from Judge Analisa Torres to Peter Zimroth (May 30, 2018).

332 Case Analysis and Recommendation made by DAO to the Police Commissioner.

333 NYPD, About NYPD, available at https://www1.nyc.gov/site/nypd/about/about-nypd/about-nypd-landing.page.
Members of the Service (MOS) include uniformed and approximately 19,000 civilian employees. Uniformed
Members of the Service (UMOS) are the roughly 35,000 sworn police officers.

334 NYPD, Bureaus, available at https://www1 nyc.gov/site/nypd/bureaus/bureaus.page.
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by the Chief of Patrol.3* It is divided into eight borough commands,*® which are further divided
into seventy-seven police precincts.®*” A typical police precinct covers an area with approximately
70,000 to 150,000 residents. There are nine Public Housing Police Service Areas (PSAS), which
overlap forty of the precincts.

Relevant to a discussion of discipline, other NYPD offices include the Office of the Chief
of Department (“OCD?”), which oversees all Members of the Service (“MQOS”), the Internal Affairs
Bureau (“IAB”), which is tasked with investigating police misconduct, the Professional Standards
Bureau (formerly labeled the Risk Management Bureau - “RMB”), which tracks police
performance, and the Trials Bureau, which is also referred to as the Office of the Deputy
Commissioner of Trials (“DCT”).»® The Trial Bureau is primarily responsible for conducting
disciplinary trials of NYPD employees when formal discipline is sought. The Force Investigation
Division (“FID”), established in 2015, investigates all firearms discharges and deaths in police
custody, and reports directly to the First Deputy Commissioner.®®*® The Department Advocate
(“DAO”) acts as principal prosecutor for matters of misconduct, which is distinct role from that of
the Deputy Commissioner for Legal Affairs.

Reporting to the Commissioner are several other key department officials, including First
Deputy Commissioner Tania Kinsella, a number of Deputy Commissioners3* Chief of
Department Jeffrey B. Maddrey, and the various bureau chiefs.** Michael Gerber is Deputy
Commissioner for Legal Affairs.

As a backdrop to the Department’s discipline process, a look at overall activity of the
Department is helpful. In 2018, there were, on average, 36,784 uniformed members of service.3*
They responded to 6.1 million calls for service. There were 246,781 arrests.3* In that same year,
there were:

335 NYPD, Patrol, available at https://www1.nyc.gov/site/nypd/bureaus/patrol/patrol-landing.page.

33 These include Manhattan North, Manhattan South, The Bronx, Brooklyn North, Brooklyn South, Queens North,
Queens South, and Staten Island. NYPD, Detectives, available at https://www1 nyc.gov/site/nypd/bureaus/investiga
tive/detectives.page.

337 NYPD, Patrol, available at https://www1.nyc.gov/site/nypd/bureaus/patrol/patrol-landing.page.
338 |d

3% NYPD, New NYPD Use of Force Guidelines Announced, available at http://nypdnews.com/2015/10/new-nypd-
use-of-force-guidelines-announced/; NYPD, Use of Force Report 2017, available at
https://www1.nyc.gov/assets/nypd/downloads/pdf/use-of-force/use-of-force-2017.pdf.

340 Deputy Commissioners are appointed by the Police Commissioner, see N.Y. City Charter § 432, and include
Deputy Commissioners for Internal Affairs, Legal Matters, Trials, and Department Advocate, among others.

341 NYPD, Leadership, available at https://www1 nyc.gov/site/nypd/about/leadership/leadership-landing.page.

342 For many of the statistics cited, 2018 was chosen since the records are the most complete, facilitating comparisons.
In FY 2023 there were 33,797 uniform personnel and 15,117 civilian personnel.

33 NYPD, Use of Force Report at 13-14, available at https://www1.nyc.gov/assets/nypd/downloads/pdf/use-of-
force/use-of-force-2018.pdf. Of those arrests, 96,394 were for seven major index crimes (Murder, Rape, Robbery,
Felony Assault, Burglary, Grand Larceny, and Grand Larceny Auto). See also RMB Crime, Arrest, Summons, Stop
Reports Matrix (Mar. 2020), on file with the Monitor Team. Arrests dropped dramatically, to 214,617 in 2019.
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e 56,657 Desk Appearance Tickets** issued;
e 89,910 Criminal Court Summonses* written;
e 54,413 Civil summonses, sending respondent to OATH for minor infractions.+

As of the beginning of 2021, the composition of the uniformed force, broken down by rank
and ethnicity is as follows?*’:

Rank White Black Hispanic Asian Other Total
Chief 8 4 2 0 0 14
Asst/Dep Chief 61 11 7 1 0 80
Inspector 94 15 15 2 0 126
Dep. Inspector 122 17 21 5 0 165
Captain 204 35 56 42 0 337
Lieutenant 895 210 336 141 1 1,583
Sergeants 2,227 622 1,093 382 3 4,327
Detectives 2,539 774 1,326 221 5 4,865
Police officers 9,872 3,571 1,272 2,345 16 23,076
Total 16,022 5,259 10,128 3,139 25 34,573

Rank White Black Hispanic Asian Other Total
Chief 57.1% 28.6% 14.3% 0.0% 0.0% 100.0%
Asst/Dep Chief 76.3% 13.8% 8.8% 1.3% 0.0% 100.0%
Inspector 74.6% 11.9% 11.9% 1.6% 0.0% 100.0%
Dep. Inspector 73.9% 10.3% 12.7% 3.0% 0.0% 100.0%
Captain 60.5% 10.4% 16.6% 12.5% 0.0% 100.0%
Lieutenant 56.5% 13.3% 21.2% 8.9% 0.1% 100.0%
Sergeants 51.5% 14.4% 25.3% 8.8% 0.1% 100.0%
Detectives 52.2% 15.9% 27.3% 4.5% 0.1% 100.0%

34 See N.Y. Crim Proc. Law § 150.10; RMB Crime, Arrest, Summons, Stop Reports Matrix (Mar. 2020), on file with
the Monitor Team. Desk Appearance Tickets or “DATSs” involve removing the civilian to the precinct, running a
background check (including fingerprinting if authorized by Criminal Procedure Law Article 160) and releasing for
return to court at a later date.

345 See N.Y. Crim. Proc. Law § 130.10. This number does not include parking or vehicle traffic summonses. Criminal
Court Summonses are handed to the civilian at the scene and require a return to Criminal Court at a later date, without
fingerprinting. Some confusion in terminology may arise, since under Criminal Procedure Law Article 130
summonses are, by definition, court-ordered. However, in New York City, NYPD officers are authorized to write a
“C summons” without a court order.

346 1d. Not included in this number are 1,069,708 vehicle “moving summonses” and 386,704 “parking summonses.”
RMB Crime, Arrest, Summons, Stop Reports Matrix (Mar. 2020), on file with the Monitor.

347 NYC Police Reform and Reinvention Collaborative Draft Plan at 163-64 (Mar. 5, 2021), available at
https://www1.nyc.gov/assets/home/downloads/pdf/reports/2021/Final-Policing-Report.pdf, adopted by the N.Y. City
Council, Intro. Res. 1584/2021 (Mar. 25, 2021).
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Police officers 42.8% 15.5% 31.5% 10.2% 0.1% 100.0%

Total 46.3% 15.2% 29.3% 9.1% 0.1% 100.0%

Formal Discipline (Charges and Specifications filed) by race and ethnicity of the subject
officer, Uniformed Members of the Service, 2020:

2020 N % of those charged
White 173 35.4%

Black 117 23.9%

Hispanic 159 32.5%

Asian 40 8.2%

VI.  MISCONDUCT INVESTIGATIONS WITHIN NYPD

The NYPD Patrol Guide and the Administrative Guide contain the basic rules and
procedures that police officers must follow in carrying out their official duties.**® In addition, the
Internal Affairs Bureau Guide sets forth procedures for the intake, classification, and investigation
of complaints against members of the NYPD.3*

If one totals the number of arrests, Terry stops, summonses and DATS,*® there are nearly
two million police-citizen enforcement encounters per year in New York City, and another one
million moving violation tickets written. Fewer than 5,000 complaints are accepted for review by
CCRB. The overwhelming majority of police-citizen encounters, whether properly or improperly
performed, unfold without CCRB review or citizen oversight. Unless a civilian complains to
CCRB or some other monitoring agency, or files a civil legal claim, and excluding the rare case
where the officer’s conduct is fully litigated in a criminal proceeding, evaluations of police
compliance with the law are entirely dependent on the Department’s own internal mechanisms for
detecting, investigating, and describing the propriety of officer interactions with the public.®

348 See, e.g., Patrol Guide § 203-06 (Now Admin. Guide § 304-06) (listing numerous rules governing police conduct);
§ 203-08 (Now Admin. Guide § 304-10) (prohibiting officers from intentionally making false statements); § 203-09
(describing rules around public contact); § 203-10 (Now Admin. Guide § 304-06) (outlining twenty-four prohibited
activities for uniformed officers). Effective June 2021 the entirety of section 203 was removed and placed in the
Administrative Guide. Some portions of the Administrative Guide are publicly available online. NYC Admin. Code
§ 14-164 requires online publication of the patrol guide, but not the Admin. Guide.

349 See, e.9., NYPD, Internal Affairs Bureau Guide 620-58, Processing and Investigating Complaints of Profiling and
Bias-Based Policing Control. The IAB Guide is not posted on the Departmental website, but a copy can be accessed
on the NYPD Monitor website under “Policies.” https://www.nypdmonitor.org/resources-reports/, last accessed
September 23, 2023.

350 Desk Appearance Tickets (Article 150 of the Criminal Procedure Law).

31 The Inspector General for NYPD and the Commission to Combat Police Corruption (CCPC) will, on a regular
basis, review the work done by the Department when it investigates, but they are neither mandated nor equipped to
conduct their own field investigations.
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Independent of the role played by CCRB, NYPD’s willingness to audit, monitor, supervise and,
when appropriate, impose discipline for misconduct is essential to constitutional compliance.

Given the Floyd Court’s finding of deliberate indifference over the years prior to the trial,
a necessary focus becomes the manner and transparency by which the Department examines SQF
behavior and actively screens for misconduct. Whether the Department has improved compliance
with the Fourth and Fourteenth Amendments in recent years requires an evaluation beyond an
analysis of civilian complaints to CCRB alone. It cannot be assumed that all stops are
constitutionally valid absent a civilian complaint to CCRB. Looking at NYPD’s disposition of
CCRB substantiated complaints says little about overall stop and frisk activity or misconduct.
Waiting for a complaint to be made by a civilian, substantiated by CCRB, approved by DAO, and
ending in a disciplinary decision by the Police Commissioner, is an ineffective method of assuring
that discipline is imposed, when needed, for SQF misconduct.

Aside from litigation, illegal stop and frisk behavior may only be uncovered in one of three
ways: by civilian complaint, supervisory review, or audit. The extent of compliance with the
Constitution and the Floyd ruling is uncertain given the unknown number of unreported and
unreviewed stops that may occur each year. Complaints to CCRB and internal NYPD reviews are
indicators to some extent. It is asimple matter to look at CCRB substantiations of SQF misconduct
and then measure whether discipline is appropriately applied when a civilian has successfully
complained. But complaints to CCRB and CCRB substantiations are just the tip of the iceberg in
trying to assess all police-stop activity and whether discipline for misconduct is properly accorded.
There are many and varied reasons why a civilian would fail or refuse to file a CCRB complaint
(intimidation, lack of information, lack of ready access or means, pending criminal charges,
pending civil complaints, attorney advice, to name a few) that have nothing to do with the legality
of a stop or the level of misconduct. The level of misconduct reported through CCRB tells us only
a small part of the story about the overall amount or level of misconduct. Without community
surveys from which to draw inferences, it is difficult to conclude whether a small or a large
percentage of civilians who believe they have been wronged during a police encounter actually
follow through with a complaint to CCRB.

On average, about 60,000 complaints of police misconduct are received or logged each
year by NYPD and CCRB combined.? Each agency reviews the complaint at intake and assigns
them for investigation or refers them to other agencies for want of appropriate jurisdiction. One
might presuppose that CCRB receives the bulk of the complaints, but that would be incorrect. On
average, CCRB receives about 10,000 complaints a year. Once screened, less than one-half of the
complaints coming to CCRB remain there for processing. Many fall outside CCRB’s jurisdiction.
If so, they are referred out by CCRB’s Case Management Unit to other agencies, including NYPD.

The Department, through IAB, logs about 50,000 complaints annually.®* Complaints
logged by IAB may come from civilians, other agencies, CCRB, or by way of internal reporting.

352 Due to cross-referrals, from NYPD to CCRB and vice-versa, there is some degree of overlap in these two sets of
numbers.

33 In reviewing this Report, the Department asserted that the average (overlapping COVID) had more recently (2020-
2022) dropped to an average of 30,000 complaints, but it has not provided a citation or reference in support of that
number. Item 115, City 09.01.23 Feedback to Yates Discipline Report.
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As with CCRB, around one-half of the complaints are screened out for reasons discussed below,
or because they represent multiple entries for one event. In the end, somewhere between 20,000
to 30,000 complaints are investigated within the Department.

A. NYPD Internal Investigations of Civilian Complaints — Preliminary

One might think that most complaints to IAB originate from internal or inter-agency
referrals, while civilians would complain first to CCRB before going to NYPD. But the reality is,
in 2018, 52% of the complaints received by IAB came from civilians who reported the incident
directly to the Department, at the precinct or elsewhere. Fewer than one-third (30%) of complaints
received by NYPD originate within the Department by way of audits, supervisory review, internal
investigations, and complaints by other officers.®*

In 2018 alone there were 51,106 complaints logged by IAB. In 2019, another 46,192
complaints were received by IAB.*5 Once logged with IAB, an investigation may be conducted
by IAB or referred out for investigation to other bureaus or other units within the Department. As
with CCRB, not all NYPD-logged complaints lead to an NYPD investigation; many are referred
away to external agencies for jurisdictional reasons. In 2018, IAB referred 2,326 of the complaints
it received to CCRB and referred another 3,790 to other governmental agencies.

Many complaints are duplicative and will lead to just one investigation. There might, for
example, be multiple complainants regarding one encounter. After consolidation, screening, and
out-bound referrals, of the 51,106 complaints, IAB created 36,701 cases for investigation®® and
conducted 29,873 investigations in 2018. Of 46,192 complaints in 2019, NYPD created 34,028
cases for investigation and conducted 23,878 investigations. For a sense of proportion, this is five
to six times as many investigations as are done by CCRB and as much as twenty times the number
of full investigations conducted by CCRB.3’

Investigations do not necessarily fall cleanly into one bucket or the other. An incident may
involve a FADO complaint but also include allegations of non-FADO misconduct. The IAB case
both NYPD and CCRB will parse the allegations and conduct parallel investigations. Also, some
matters overlap and may result in concurrent investigations. A complaint of excessive force will
be investigated by both CCRB and NYPD contemporaneously.®® A corruption investigation may
include wrongful actions that fall within FADO, generating two investigations.®* A wrongful stop

34 CCPC, Nineteenth Annual Report of the Commission at 17 (Dec. 2019), available at
https://www1.nyc.gov/assets/ccpc/downloads/pdf/Annual-Nineteen-Report.pdf.

3% Email from Sgt. Xochilt Chantel, NYPD RMB, Inspector General Coordination Unit, to the Monitor Team (Aug.
13, 2020).

356 |tem 118, City 09.01.23 Feedback to Yates Discipline Report.
357 A large number of CCRB complaints are truncated or mediated and therefore are not processed for investigation.
358 Excessive force may be investigated by a CO, IAB or FID depending on the level of force used.

39 For example, a citizen may complain of an illegal search and complain that money in his wallet was wrongfully
kept by the officer.
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and frisk complaint may also contain allegations of racial profiling or a failure to file a required
stop report, in which case the matter may be split for investigation by both CCRB and NYPD.

One of the consequences of shared investigative authority between NYPD and CCRB is
the large number of cases referred in a two-way exchange from one agency to the other before full
investigation.

e Of the 2,951 complaints that IAB passed to CCRB in 2018, 2,088 were retained and
handled by CCRB as within its jurisdiction.

e Meanwhile in that same year, CCRB received directly, and then referred out, 5,689
complaints to NYPD (4,802 to OCD and 887 to IAB).

Each agency (CCRB and NYPD) will also send complaints out to other agencies,
depending upon the nature of the complaint and the identity of the subject. This can include
referrals to Homeland Security, Department of Justice, or Postal Police and range as far as the
San Diego Police Department.

e In 2018, 2,584 complaints were sent by CCRB to governmental agencies other than
NYPD.30

e In 2018, 3,790 complaints were sent by NYPD to governmental agencies other than
CCRB.*!

By way of comparison to the investigative workload of NYPD, after subtracting cases
that are truncated or sent to mediation, |AB averages a little over 1,300 full investigations per
year as measured against approximately 24,000 internal NYPD investigations.6?

CCRB does not have open access to NYPD’s databases, so a CCRB investigator working
on a case does not know, unless advised by the 1AB liaison, if an encounter that is the subject of a
CCRB complaint is also the subject of an NYPD investigation. By contrast, Integrity Control
Officers (ICO) throughout the Department have access to CCRB’s Complaint Tracking System

360 CCRB, Annual Report 2018, available at https://www1 nyc.gov/assets/ccrb/downloads/pdf/policy_pdf/annual_bi-
annual/2018CCRB_AnnualReport.pdf.

361 Email from Sgt. Xochilt Chantel, NYPD RMB, Inspector General Coordination Unit, to the Monitor Team (Aug.
13, 2020). The most frequent recipients were DOJ and assorted Inspector Generals for various NYS agencies.

362 1n 2017, CCRB closed 1,348 cases after full investigation. In 2018, that number was 1,208. CCRB Annual Report,
2018. A direct comparison is not possible for a variety of reasons: (1) NYPD misconduct jurisdiction is much broader
than FADO and may include internal personnel matters or any other violation of the Patrol Guide, which runs 2,101
pages in length (available online at https://wwwl.nyc.gov/site/nypd/about/about-nypd/patrol-guide.page); (2)
although internal investigations may, and often do lead to discipline, a limited number are based on civilian encounters;
and (3) a large number of CCRB cases end in efforts at mediation or are truncated—cut short for a variety of reasons
discussed below. In 2018, 58% of CCRB case resolutions were by truncation and 12% were by mediation or attempted
mediation.
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(CTS), a database that organizes and holds together all the evidence in a complaint being
investigated by CCRB.3?

B. NYPD Disciplinary System

The International Association of Chiefs of Police and the Department of Justice have
worked together to identify four principles for an effective complaint process:

Comprehensive: All complaints are investigated, regardless of their source;
Accessible: Civilians should have easy access to the complaint process;

Fair and Thorough: Investigations must be in accordance with high standards; and
Transparent: The complainant should be kept apprised of the status of complaints and
the community is to be kept apprised through summary reports.3

As has been observed in other reports,** NYPD’s current system for disciplining officers,
outlined in a labyrinthine set of administrative codes and regulations as well as internal NYPD
documents, is notoriously complex and opaque. The following section outlines and discusses the
current processes used by the NYPD to investigate misconduct and to discipline members.

Investigations conducted by IAB, OCD, BIU (Borough/Bureau Investigation Units) or FID
(Force Investigation Division) are all tracked through a variety of databases, not one integrated
database.**® All complaints received in the first instance at the Department are sent initially to
IAB, which assigns the complaint an IAB log number. After logging, depending on the nature of
the complaint and the identity of the subject of the complaint, the matter may be kept at IAB, sent
to another unit in the NYPD, such as BIU%* or the local Command, or sent to CCRB. Commonly,
a case will be “split” when the complaint contains multiple allegations, e.g., “[t]he officer punched

363 CCRB Response to Supplemental Question Number Six (June 3, 2018). 1COs are lieutenants assigned to each
precinct and borough command. They keep track of investigations within their command.

%4 CCPC, Sixteenth Annual Report of the Commission at 8 (Oct. 2014), available at
https://www1.nyc.gov/assets/ccpc/downloads/pdf/Sixteen-Annual.pdf (citing Int’l Ass’n of Chiefs of Police,
Protecting Civil Rights: A Leadership Guide for State, Local, and Tribal Law Enforcement at 86-89).

365 Mary Jo White et al., The Report of the Independent Panel on the Disciplinary System of the New York City Police
Department at 7 (2019), available at https://www.independentpanelreportnypd net/assets/report.pdf (hereinafter,
“Independent Panel Report™).

366 |CMT, ICMS, CPI, and DADS, described infra. ICMS is the internal case management system used by NYPD to
track investigations, including those referred to CCRB. ICMT includes IAB investigations internal to the Department,
such as corruption (“C™) cases which is only available to IAB. FID conducts their cases utilizing another system, the
Enterprise Case Management System (“ECMS”) with case findings only being entered into ICMT when completed.
Item 125, City 09.02.23 Feedback to Yates Discipline Report.

367 “Borough and Bureau Investigation Units usually investigate cases that range from landlord-tenant disputes and
domestic violence complaints, when there is no serious physical injury, to allegations that officers have stolen
property, when that property does not consist of money, credit or debit cards, or valuable jewelry.” CCPC, Fourteenth
Annual Report of the Commission at 11 n.21 (Feb. 2012), available at
https://www1.nyc.gov/assets/ccpc/downloads/pdf/14th_annual_report.pdf.
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me and took the money | had in my pocket.”*® If a complaint is received by IAB that contains
allegations of misconduct falling both within and outside CCRB jurisdiction, IAB will separate
the allegations. In the example given here, the excessive force complaint might be sent to CCRB
and concurrently investigated by IAB, which will also investigate the stolen property claim. Once
IAB splits a case, IAB does not track the investigation at CCRB and does not “pair back” the IAB
investigation with the CCRB investigation. Compounding the problem, the Force Investigation
Division (FID) keeps a separate database, not shared with 1AB.*° Parallel investigations may
occur. This is most common when the case has received media attention or the victim suffered
serious physical injury.’® If both investigations result, independently, in a substantiation, then the
Department Advocate’s Office (DAO) will be advised, but the investigations themselves are not
coordinated.

On occasion, the Administrative Prosecution Unit of CCRB (APU) and IAB will both
investigate the same event. At that point, CCRB may elect to “Administratively Close” the civilian
complaint and defer to DAO/IAB handling of the case even though CCRB had jurisdiction.

A number of investigations are conducted and result in discipline or guidance at the
command and precinct level. The command and precinct investigations are not systematically
captured or reported in any centralized database, so it is difficult to know how many misconduct
investigations are instituted or how they are resolved. The only way to accurately measure
discipline for misconduct would be to scour the records kept at each local command or kept by the
command’s Integrity Control Officer (ICO).5* Complicating the availability of this information
is the fact that, by the terms of the Patrol Guide, many of those records are sealed or destroyed not
long after they are created.®? In the end, all final dispositions of disciplinary complaints or
investigations, whether commenced by civilian complaint or otherwise, are made within the
Department by the Police Commissioner or his designees and shrouded in confidentiality or buried
by a failure to encompass them all in one centralized, integrated, database.

368 In an earlier study, the CCPC observed, “[u]sually, parallel investigations occur when there is a complaint of a
serious physical injury during an interaction with the NYPD, or when the case has received media attention.” CCPC,
Seventeenth  Annual Report of the Commission at 99  (Nov. 2015), available at
https://www1.nyc.gov/assets/ccpc/downloads/pdf/Seventeenth-Annual.pdf. With false testimony added to CCRB’s
portfolio, there undoubtedly will be parallel investigations in that area.

369 Memo from Erin Pilnyak, Risk Management Bureau, NYPD, to the Monitor Team (Sept. 9. 2020).

80 CCPC, Seventeenth Annual Report of the Commission at 99 (Nov. 2015), available at
https://www1.nyc.gov/assets/ccpc/downloads/pdf/Seventeenth-Annual.pdf.

871 An ICO is assigned to each police precinct and holds the rank of Lieutenant. The position was created in 1973
after the Knapp Commission Report on Police Corruption. The primary responsibility of the ICO is to develop and
maintain an Integrity Control Program within the Command. “The concept underlying their creation [was to] act as
the “‘eyes and ears’ of the Department at the precinct level.” CCPC, Second Annual Report of the Commission, at 12
(Oct. 1997), available at https://wwwl.nyc.gov/assets/ccpc/downloads/pdf/Second-Annual-Report-of-the-
Commission.pdf. In connection with that function, ICOs are to “[p]rovide advice to commanding officers/unit
commanders concerning appropriate penalties for violations of Department regulations.” Patrol Guide § 202-15 (10).
In response to criticisms that 1COs were overburdened with administrative responsibilities, the Patrol Guide now
specifies that ICOs are not to be assigned any duties, other than those listed in the Patrol Guide, by command.

372 Sealing and destruction of Command Discipline records is discussed later in this Report.
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C. Complaint Intake at NYPD

A complaint against a police officer can be initiated either by a civilian complainant or by
a fellow officer or supervisor. The NYPD may also review an officer’s conduct based on its own
internal audits, monitoring, and reporting.

A civilian complaint against a police officer can be lodged at any patrol precinct, Housing
Bureau Police Service Area, transit district, traffic unit, or any other NYPD office.’”® Civilians can
also submit complaints by mail, email, and telephone.’”* Complaints against officers can also be
submitted directly to the Internal Affairs Bureau or the Civilian Complaint Review Board. Once
a complaint is lodged, a dizzying traffic circle of assignment and re-assignment follows.
Complaints eventually end up with either CCRB, IAB, OCD, BIU, FID or local commands.
Getting there may be a journey.

All complaints coming to the Department, regardless of the originating source, receive an
IAB identifying number and are reviewed by IAB’s Assessment Intake Unit for assignment to an
investigative unit. FADO complaints are logged by 1AB but sentto CCRB. Corruption complaints
(“C”), some force complaints (“FI”), and the most serious misconduct complaints stay with 1AB.
Other misconduct cases (“M”) are considered less serious and are usually sent to the Borough or
Bureau Investigation Units (BIU).

Approximately one half of the complaints received by the Department are classified as
“Qutside Guidelines” (OG). OG cases involve an allegation of a violation of a Departmental rule
or guideline. Itis a classification reserved for lesser offenses. Common intra-Departmental OG
complaints include Misuse of a Parking Plaque, Damage to Police Property, and Improper Parking
of a Department Vehicle. Common civilian complaints in the OG category are disputed traffic or
parking summonses or a failure to take or make a report when requested by a civilian. They can
be passed on from IAB to OCD. The Investigation Review Section of OCD will send less serious
complaints to the local command to be addressed through the Command Discipline process. All
investigations have a target date for completion within ninety days.*”

Complaints received by NYPD involving excessive force, abuse of authority, discourtesy,
or offensive language (FADO) and made by a civilian, are assigned a CCRB serial number and,
according to the Patrol Guide, referred immediately by telephone to the CCRB’s Intake Unit,
which is open to receive complaints twenty-four hours a day.®”” Complaints against uniformed
members containing allegations of other acts of misconduct, such as failure to properly perform
duty, are also referred to the CCRB, and assigned a Chief of Department serial number as well.3®

373 patrol Guide § 207-27, 28.
374 |d
875 Admin. Guide § 318-17.

376 Although the Patrol Guide requires the receiving officer to immediately refer the complaint to the CCRB, in practice
it can take up to a week for the receiving officer to do so.

377 patrol Guide § 207-27, 28.

378 Id
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Complaints of corruption or other misconduct outside the CCRB’s jurisdiction are referred to the
1AB.

Upon receiving a civilian complaint in person, usually at the precinct, the NYPD officer
must interview the complainant and provide him or her with a Civilian Complaint Report,*”® which
the complainant prepares in his or her own handwriting and signs.®® This is then converted to a
typed copy prepared by the desk officer or other officer receiving the complaint and signed by the
complainant. The complainant is given a copy to take with him or her. As well, for recordkeeping
purposes, the officer prepares a “Statistical Summary Sheet.”** The officer is to note the physical
condition of the complainant and whether the complainant appears under the influence of drugs or
alcohol or otherwise in a state that could bear on his or her credibility.® The officer is also
required to notify an Investigating Supervisor®®® if doubt exists as to the identity of the service
member against whom the complaint is lodged.*** A Reviewing Supervisorss then reviews the
Civilian Complaint Report and forwards the report to the Commanding Officer, who then
distributes it to either (i) the IAB’s CCRB Liaison if the complaint is within the CCRB’s
jurisdiction,®® or (ii) the Investigation Review Section of the Office of the Chief of Department if
it is a non-FADO complaint.3*

If the referral is being passed on to CCRB, the officer is to obtain a CCRB serial number.
Otherwise, the process calls for assignment of a Chief of Department serial number and an 1AB
log number.

The receiving member or investigating supervisor is to gather relevant Activity Logs
(PD112-145), Command Log entries, ICAD Event Information, Roll Call, etc., and forward them
to the IAB-CCRB Liaison Unit. If the complaint falls within OCD jurisdiction, then the documents
are forwarded to the Investigation Review Section of OCD.

At point of intake, decisions regarding referral and classification may call for an exercise
of discretion. The Patrol Guide lists as examples some matters that are sent to CCRB but should
also receive an OCD serial number since the matter might end up in either bailiwick. An example

379 Known as a PD 313-154. A failure to do this, if reported to CCRB, can form the basis for an Abuse of Authority
finding by CCRB. This, of course, is contingent upon the civilian having the persistence to report the entire episode
to CCRB. In 2019 there were 223 allegations of “Refusal to process a civilian complaint” made to CCRB, which
could include a refusal to receive a complaint of officer misconduct.

380 patrol Guide § 207-31 (Now Patrol Guide § 207-28).

361 pD313-154B.

382 patrol Guide § 207-28.

383 A Platoon Commander, Special Operations Lieutenant, or the Integrity Control Officer.

384 patrol Guide § 207-28. When asked by the Monitor Team if a complainant would learn the name of a subject
officer who had not identified himself, DAO responded, “[t]his question is best answered by CCRB.” Letter from
DAO to Monitor Team (Sept. 3, 2019).

385 1d. (“The reviewer must be at least one rank higher than the member receiving the Civilian Complaint Report.”).
386 Department records, however, are not forwarded directly to the CCRB. See Patrol Guide § 207-28.
387 Patrol Guide §207-28.
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would be “fail[ing] to properly perform [a] duty, unwarranted traffic summons, etc.”* The
examples given, depending on the surrounding circumstances, could go either way. A failure to
provide medical treatment is clearly a FADO matter for CCRB. A failure to perform some minor
function called for by the rules might also be an OG matter. Similarly, a simple complaint about
a traffic summons is not normally considered to be within CCRB jurisdiction. But a retaliatory
summons following an illegal stop is clearly an abuse within FADO. The decision to send the case
to one place or the other before full investigation will be consequential since disputed summonses
at NYPD rarely result in findings of misconduct, while wrongful threats to summons or arrest, or
retaliatory summonses, receive a full investigation at CCRB.3®

A large segment of 1AB’s intake is of complaints first made to CCRB and then passed on
to NYPD. In 2019, CCRB referred 6,102 complaints to NYPD that were logged by I1AB, which
then assessed each complaint by a “preliminary investigation . . . [that] may include calling the
complainant [and] searching databases.”*® After screening, 5,220 of the referred cases®:
containing 10,757 allegations were processed by IAB. The referral may have been a “complete
referral” of the entire complaint or a “split referral,” whereby CCRB retained FADO allegations
within the complaint for further investigation. Most of the cases referred by CCRB to NYPD are
for minor violations. In 2019, 37 of the cases contained a “C-Corruption” allegation. And, closing
the circle, 50 cases were sent from CCRB to IAB for alleged retaliation by an officer after the
complainant filed a complaint with CCRB.3*?

Not all the cases received at IAB intake from CCRB stay with IAB. In 2019, 17 of the
cases were “FI-Force Investigations” and were picked up by FID. In addition, 271 of the cases
were classified as “M-Misconduct,” which were sent out to one of the Borough/Bureau commands.
And 4,229 cases were classified as “OG-Outside Guidelines”?* which were passed on to OCD.

CCRB can also send minor cases directly to OCD. 1AB takes these complaints direct from
the CCRB complaint tracking system and then electronically assigns them to the responsible unit.
In 2018, for example, CCRB sent 1,486 cases to OCD where there was a “summons or arrest
dispute.” And another 977 complaints against an officer for improperly filling out or refusal to
prepare an accident or criminal complaint reports were passed on to OCD.

388 Patrol Guide § 207-28.

389 |_ooking at allegations fully investigated by CCRB in 2019, there were 48 threat of summons allegations (five were
substantiated); 557 threat of arrest allegations (29 were substantiated) and 14 retaliatory summons allegations (13
were substantiated). Executive Director’s Monthly Report, January 2020 at 47, available at
https://lwww1.nyc.gov/assets/ccrb/downloads/pdf/policy_pdf/monthly_stats/2020/20200108_monthlystats.pdf.

39 Internal Affairs Bureau: Assessment and Analysis Unit Report, on file with the Monitor Team.
391 A “case” is a complaint against an identified officer.

392 Retaliatory arrest or summons of a civilian is investigated by CCRB as a potential abuse of authority. The CCRB
investigative manual lists action by a civilian which, if the cause for enforcement action, might be the basis for an
investigation of possible retaliation. This includes “the use of an obscenity, a challenge to the officer’s authority, a
request to obtain the officer’s name or shield number, or a threat to file a complaint.” CCRB Investigative Manual at
323. Retaliation for filing a CCRB complaint is not considered a FADO action and, instead, is sent to IAB.

3% The remainder were either referred out to another agency or filed for further information without investigation.
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Regardless of which entity first received a civilian complaint, if the complaint alleges a
FADO violation, but the subject of the complaint is a civilian member of the service, including
traffic enforcement agents and school safety agents, then the matter is sent to IAB for assignment
to the appropriate body, not to CCRB. CCRB does not investigate complaints against non-
uniformed members.

NYC Charter § 440(c)(1) empowers CCRB to investigate complaints against “members of
the police department.” However, in its Rules, CCRB has limited its acceptance of complaints to
those made against “uniformed members” of the NYPD and will not investigate complaints
against other Members of the Service.®* In 2018, CCRB demurred and referred 419 complaints
to NYPD where the complaint was by a civilian against a civilian member of the Department.

Under the Patrol Guide, there is no requirement that the complainant be notified which
office is responsible for investigating her or her complaint. Normally, if an NYPD investigator
can contact the complainant, the complainant is told that they will get the “overall disposition” of
a case after it is closed. “Overall disposition” merely tells the complainant whether the complaint
was substantiated by 1AB or not. They will not know if a penalty was imposed or not. They will
not be told which allegations were substantiated and which ones were not.

The Patrol Guide mandates that uniformed members of the NYPD report misconduct
committed by a fellow officer—whether on or off duty—including corruption, excessive use of
force, or perjury.®®* Such complaints can be made either by calling the IAB’s Command Center or
submitting a written report to the Chief of Internal Affairs.

If a Member of Service submits a civilian complaint to CCRB against another officer
(presumably while the complaining officer was off duty), the matter stays within the Department
and is referred to the Commanding Officer of the Investigation Review Section of OCD for
disposition. CCRB merely records the information without investigation even if the misconduct
falls within FADO. So, for example, an officer who witnesses, or is the victim of, an illegal stop
or frisk, whether once or repeatedly, would not alert CCRB. Aside from OCD, the officer could,
theoretically, complain to the CO where the offense occurred for investigation within that precinct.
There are no reports of SQF investigations commenced in this manner and ending with discipline
in the data supplied to the Monitor. The Monitor team was advised that an individualized query
to precincts would be required to learn if that information exists.?%

3% Compare N.Y. City Charter § 440(c)(1) with 38-A RCNY 81-02 (a). There are approximately 36,000 uniformed
officers and another 19,000 civilian employees who are Members of the Service or members of the police department.
(With vacancies and retirements, the number of uniformed officers dropped to 33,797 in FY23 and the number of
civilian personnel fell to 15,117. Mayor’s Management Report, September 2023, at 62. Title 38-A RCNY § 1-02(a)
narrows this to “uniformed members” of the NYPD, which eliminates investigation of “members of the service—
Traffic Enforcement Agents and their supervisors; School Safety Agents and their supervisors; Police Cadets, and
School Crossing Guards, who are all, arguably, “members of the police department.” See Admin. Guide § 322-11.

3% See Patrol Guide § 207-21 (“All members of the service have an absolute duty to report any corruption or other
misconduct, or allegation of corruption or other misconduct, of which they become aware.”).

3% patrol Guide § 207-28. One exception is the case where a MOS is the victim of a discriminatory slur by another
officer. In that case, the complaint is registered with CCRB, but then forwarded to the Equal Employment Opportunity
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D. Internal Affairs Bureau

IAB reports directly to the Police Commissioner*” and is responsible for investigating
allegations of corruption, certain force complaints, and non-FADO misconduct lodged against
NYPD officers.>*® 1AB can receive complaints in-person at its 24-hour command center, as well
as by email, mail, and telephone, including by means of a non-recorded anonymous tip-line.3®
Complaints relating to officers that are submitted at another NYPD location or through 911 and
311 can also be referred to IAB if the complaint falls within IAB’s jurisdiction. “All corruption
and misconduct allegations received by the Department by mail, e-mail, or in-person are reported
to IAB’s Command Center and similarly assigned a log number.”4%

The IAB is divided into twenty-three investigative groups. Some groups are assigned
geographically. Some are specialized and handle select categories of investigations.”* 1AB
employs an investigative staff of approximately 350 sergeants and detectives charged with
reviewing complaints, interviewing witnesses, gathering evidence, and assessing allegations of
misconduct.*? In all, in the Mayor’s proposed budget FY 2023, there are 625 full time employees
at IAB with a budget of $71.9 million.*® One advantage IAB has over CCRB is the availability of
various investigative tools to carry out its mission, including surveillance, undercover officers,
drug tests, and confidential informants.“*

Each morning, the IAB Assessment Committee meets to classify allegations received in
the preceding 24 hours. An initial callout team may interview and then transfer the case to an
appropriate group.

On June 17, 2020, Mayor de Blasio announced certain standards for IAB. The standards
required 1AB “to complete its full investigation IAB immediate decisions about the disciplinary

Division of NYPD for investigation. A bias complaint may also be filed directly with the City Commission on Human
Rights (“CCHR”). NYC Admin. Code § 8-109.

397 NYPD. Use of Force Report 2017 at 8, available at https://www1.nyc.gov/assets/nypd/downloads/pdf/use-of-
force/use-of-force-2017.pdf.

3% 1AB will investigate FADO misconduct when connected to other investigations such as corruption. IAB can
investigate FADO misconduct on its own initiative when there is no civilian complaint. If IAB recommends discipline
after an investigation, the recommendation is reviewed by DAO, which has the option to accept or modify the
disciplinary action.

3% NYPD, Internal Affairs, available at https://www1.nyc.gov/site/nypd/bureaus/investigative/internal-affairs.page.

40 CCPC Eighteenth Annual Report of the Commission, at 163 (Aug. 2017), available at
https://www1.nyc.gov/assets/ccpc/downloads/pdf/18th-Annual-Report.pdf.

401 Examples of internal groups formed in the past include police impersonation, integrity testing, surveillance,
financial investigations, court monitoring, and computer crimes.

402 Independent Panel Report at 9.

403 NYC Departmental Estimates FY 23, at 730, available at https://www1 nyc.gov/assets/omb/downloads/pdf/de2-
22.pdf.

404 NYPD. Discipline in the NYPD: 2016-2017 at 2, available at
https://www1.nyc.gov/assets/nypd/downloads/pdf/analysis_and_planning/discipline/discipline-in-the-nypd-2016-
2017.pdf.
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process within two weeks or less.” Under the reform, the Department must make available
information in all cases, such as the officers’ names, charges, hearing dates, and resolutions. The
Department has not, thus far, amended its Guides to conform with the former Mayor’s directive.
Today, the investigative period for DAO prosecuted cases averages over seven months.*

The categories of findings recorded by IAB at the conclusion of an investigation are
slightly different from findings made by CCRB (discussed infra). After an investigation is
concluded, IAB designates each complaint as “substantiated,” “partially substantiated,”
“unsubstantiated,” unfounded,” or *“exonerated.”® A sixth categor , “information/intelligence
only” (“1&I”), is used to, among other things, record complaints that are referred to other agencies,
outside the NYPD, or to describe complaints that are considered so clearly not credible that no
investigation is undertaken.®’ It can also be used to characterize allegations which the
investigators deem to be vague or possessing “no investigative qualities” and then recorded for
possible future reference.*®

IAB does not make penalty recommendations. If IAB substantiates a case, it may
recommend either Charges and Specifications or Command Discipline to DAO. The IAB
investigator presents the case to the assigned DAO attorney. DAO then determines what charge(s)
will be written up and what level of discipline, if any, will be sought. IAB/BIU/FID merely
investigate the case and determine whether to substantiate. DAO determines discipline.

When IAB investigates a matter, for example a Force or Corruption case, they have access
to the CPI, which lists earlier complaints previously substantiated by CCRB, but the CPI only
contains cases where DAO or IAB Police Commissioner agreed to a B-CD or filing of Charges.
They do not have access to previous substantiations within the Department which have been sealed
pursuant to either Patrol Guide 88 206-14 or 206-15 (discussed elsewhere in this Report).*® |AB
or FID may look at prior Force complaints investigated within the Department which are kept
within the CPI. BIU, when investigating a profiling allegation,*® may look at prior unsubstantiated
(but not unfounded or exonerated) profiling allegations, including a look into the prior
investigative file.#* When OCD is investigating an OG matter, it may look at a prior file as well.

405 CCPC, Nineteenth Annual Report of the Commission at 49 (Dec. 2019), available at
https://www1 nyc.gov/assets/ccpc/downloads/pdf/Annual-Nineteen-Report.pdf.

406 5ee Admin. Guide § 322-11.
407 See Independent Panel Report at 9 n.18.

408 CCPC. First Annual Report of the Commission at 27 (Apr. 1996), available at
https://www1 nyc.gov/assets/ccpc/downloads/pdf/First-Report-of-the-Commission.pdf.

409 Now Admin. Guide § 318-12.

410 The Charter change authorizing CCRB to investigate profiling complaints does not preclude an investigation by
IAB/BIU. For one, CCRB is limited to investigation of civilian complaints, while NYPD may become aware of
profiling for which there is no civilian complaint. In addition, it is not unlikely that a profiling complaint substantiated
by CCRB will undergo a second investigation or a concurrent review by IAB. This is true of force complaints and,
given the seriousness of a profiling complaint is likely to occur with profiling complaints. The question was twice
(orally) put to representatives of the Law Department without a response.

411 | AB Guide 620-58 (Processing and Investigating Complaints of Profiling and Bias-Based Policing) at paragraph
11 instructs the investigator to “[r]eview subject officer’s CPI, including prior civilian complaints, as well as lawsuits
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When a Commanding Officer, or the CO’s designee, is investigating a matter, the CPI is available
(subject to sealing), but no other case history. Only DAO, which keeps its own record database
(DADS), has full access to all prior complaints (whether substantiated or not), but DADS does not
include prior Command Disciplines which originated and were resolved within the precinct. And
while DAO may reconcile investigations and adjust disciplinary recommendations, it does not
investigate matters; it merely reviews recommendations from CCRB, BIU, IAB, OCD and, as well,
makes further recommendations to the Police Commissioner, which may come from DCT, FID,
or the Force Bureau.

DAO control over IAB investigative results was criticized in a recent report by the
Commission to Combat Police Corruption (CCPC). They cited cases where misconduct findings
by IAB were dismissed. The Commission recommended:

The Department should explore creating a separate disposition category for those
cases in which IAB (or any other investigative unit) believes that there is sufficient
evidence to bring a charge but no charge is brought and no discipline is
administered such as “Referred but not charged” or “Unsubstantiated due to
declination by DAO.” This disposition could be used when DAO declines to pursue
discipline because it disagrees with the investigators’ assessment that sufficient
evidence exists. Such a category would alert future investigators who review the
officer’s background that although the disposition was ultimately not substantiated,
investigators believed there was merit to the allegation. This information might
prompt investigators probing later allegations against the same officer to take the
later allegations more seriously. It might also cause them to re-examine the earlier
allegations in greater depth when reviewing the background of the subject officer
as the earlier allegations would have more credence than they ordinarily would be
given to prior allegations closed as “Unsubstantiated.”+?

For lesser infractions, listed in Patrol Guide § 206-03*® and Administrative Guide 304-06,
including such items such as “Unnecessary conversation,” “Improper uniform,” etc., command
discipline or guidance can be administered by the Investigations Unit within IAB and consultation
with DAO is not required.

DAO may also pass a substantiated finding by IAB/BIU/FID on to the CO in the precinct
and recommend that Command Discipline be imposed. Once IAB or BIU make a finding after
investigation, the CO may not change that finding without conferral with the investigating entity.
The Patrol Guide merely requires “conferral,” not “approval.” On the other hand, if disciplinary

filed against him or her, and prior performance evaluations with an eye towards identifying patterns of bias/misconduct
on the part of the subject officer.” Itis unclear whether this would require a look into prior unsubstantiated complaints.

42 CCPC, Nineteenth Annual Report of the Commission at 127 (Dec. 2019), available at
https://www1.nyc.gov/assets/ccpc/downloads/pdf/Annual-Nineteen-Report.pdf.

413 Now AG § 318-02.
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action was recommended to the CO by DAO, that may not be changed without approval by the
Deputy Commissioner Department Advocate.**

i. Officer Interviews Within the Department During Investigations

For more serious investigations, an IAB or BIU investigator may question an officer who
is the subject of, or a witness to, the matter under inquiry by invoking Patrol Guide § 206-13
(now Administrative Guide 318-11, “Interrogation of Members of the Service”), that prescribes
detailed procedural requirements. Prior to any questioning, the interrogating officer must permit
the service member to obtain and confer with counsel. The interrogation is recorded, and the DAO
must provide the officer with a copy of a tape of the interrogation.*®

Command disciplinary procedures will not customarily require time to obtain counsel as
the interview is informal. The Patrol Guide permits time to obtain counsel for “serious”
violations,*” presumably where formal proceedings are contemplated. Representatives of
department line organizations (unions) are present during the interrogation, although they do not,
in all instances, represent the officer.

If the officer is a potential subject of a disciplinary proceeding, the officer is provided, in
advance of the interview, a description of the nature of any accusation, information concerning the
allegation, and the identity of witnesses or complainants. An officer may be suspended and
terminated upon refusal to answer questions in an office interview. The officer is also given a tape
recording of the interrogation within five to twenty days depending on the status of the
investigation and before any subsequent CCRB interview.

The officer’s interview is considered confidential under Patrol Guide § 206-13 (now AG §
318-11). Questions and answers are not released or revealed outside of the Department without
approval of the Deputy Commissioner — Legal Matters. This position was sustained in court in
reliance upon former Civil Rights Law § 50-a on the claim that it was a personnel record.*®¢ The
viability of continued confidentiality can, and probably will, be challenged going forward. Beyond
a claim of “unwarranted invasion of privacy,” or “interference with law enforcement
investigations,” the utility of secrecy in this regard may become diminished for several reasons.

The officer’s statements cannot be used against him or her in a subsequent criminal
proceeding.“® Since the immunity is based upon Fifth Amendment protections and not any explicit
statutory provision, the immunity that follows is “use plus fruits” and not *“transactional.”*®

414 patrol Guide § 206-02. (Now Admin. Guide § 318-01).
415 Now Admin. Guide § 304-10.
416 |d

417 After the assault on Abner Louima, in 1997 there was pressure to eliminate the “48-hour” rule which had been part
of the union contract. Finally, in 2002 after litigation, the automatic rule was eliminated.

418 Gonzalez v. United States, 2013 US Dist. LEXIS 75091, 2013 WL 2350434 (S.D.N.Y. May 23, 2013) (Cott,
Magistrate J.).

419 Garrity v. New Jersey, 385 U.S. 493, 500 (1967).
420 Caruso v. CCRB, 158 Misc. 2d 909 (N.Y. Cty. Sup. Ct. 1993).
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During CCRB investigations, the officer has time to review the civilian statements before being
questioned. By contrast, the civilian witnesses do not have the right to see the officer’s statements.

As with IAB interviews:

[A]Jll members of the Department who are questioned by the CCRB [are] to
cooperate in the CCRB investigation, to report all pertinent information to the
CCRB, and to answer all questions posed by a CCRB investigator or board member
fully and truthfully. Where a member of the Police Department refuses to answer
a question in a CCRB investigation, the CCRB investigator or Board member shall
inform the Police Department, and a designated supervisory officer the Police
Department shall advise the officer that the refusal to answer questions in a CCRB
investigation will result in immediate suspension and the preparation of disciplinary
charges, and the supervisory officer shall then direct the officer to answer the
questions posed.*

In the view of Corporation Counsel, “It is irrelevant that the new CCRB has no express
statutory authority to grant immunity. Where a public employee is compelled to testify about his
or her job over a claim of privilege against self-incrimination, use immunity ‘attaches
automatically by operation of law,” and flows directly from the Constitution.”#?> In other
circumstances, “[t]o prevent the privilege from shielding information not properly within its scope
... awitness who desires the protection of the privilege . . . must claim it at the time he relies on
it” and “a witness must assert the privilege to subsequently benefit from it.”#2 However, in the
case of an IAB interrogation, since there is a “threat to withdraw . . . public employment . . . the
privilege . . . need not be affirmatively asserted.”#* Presumably this also applies to CCRB
interviews.*»

While statements made by the officer during a disciplinary interview may not be used
against him ina criminal proceeding, the question arises as to whether an IAB interview ora CCRB
interview may be available in a subsequent civil suit. Federal courts in the Districts of New York
routinely permit discovery of CCRB investigations in cases involving the NYPD.*® That would
necessarily include statements made by the subject officer in the course of the investigations.

421 Opinion No. 4-93, 1993 NYC Corp Counsel LEXIS 14,

422 |d. (internal citations omitted).

423 Salina v. Texas, 570 U.S. 178, 183, 186 (2013) (sometimes referred to as “immunity by invocation”).

424 Corp. Counsel Opinion No. 4-93.

425 Compare CPL 190.50 which grants automatic immunity, without invocation, to witnesses in the Grand Jury.

426 Heller v. City of New York, 06 CV 2842 (NG), 2008 WL 2944663 (E.D.N.Y. July 31, 2008); 1 Move v. City of New
York, No. 05 CV 3180, 2005 U.S. Dist. LEXIS 42902, at *1-2 (E.D.N.Y. July 13, 2006); Bradley v. City of New York,
No. 04 CV 8411, 2005 WL 2508253, at *1-2 (S.D.N.Y. Oct. 3, 2005); Fountain v. City of New York, No. 03 CV 4526,
03 CV 4915, 03 CV 7790, 03 CV 8445, 03 CV 9188, 03 CV 9191, 04 CV 665, 04 CV 1145, 04 CV 1371, 04 CV
2713, 2004 WL 941242, at *3 (S.D.N.Y. May 3, 2004) (citing King v. Conde, 121 F.R.D. 180, 188 (E.D.N.Y. 1988)).
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Any concern for the future personal liability of officers following an interview was
discounted by U.S. District Court Judge Jack Weinstein:

An officer’s financial responsibility for civil rights claims is likely to be slight
(because he is relatively judgment proof or indemnified by his employer), whereas
he (or his friends) may face termination or prosecution in internal affairs
investigations. In sum, disclosure to civil rights litigants is probably a minute
influence on officers’ candor. See Kelly, supra, 114 F.R.D. at 665 (“the possibility
of disclosure to a civil litigant probably adds almost nothing to the pressure to
dissemble that officers already would feel; those who are going to lie are going to
do so regardless of whether there is some chance of disclosure to a citizen
complainant.”).*

The confidentiality limitation placed on officer interviews has been extended in a fashion,
to CCRB, which can become a hindrance to CCRB investigations.

The CCRB requests entire case files from concurrent IAB investigations, which
includes transcripts and audio recordings of the interviews. The NYPD refuses to
release these documents until it has concluded its investigation. Often, the CCRB
has concluded its investigation prior to the NYPD closing and/or providing this
information.**

In effect, this can mean that the officer and his representative can review prior statements
made to IAB when being interviewed by CCRB investigators, but the CCRB investigator may
have to conduct the interview without access to a prior statement made to IAB. While this situation
would seem to be awkward in the ordinary course, now, with the added responsibility to investigate
false statements, denying access to CCRB of a prior interview will become more problematic. It
is awkward, if not untenable, to ask a CCRB panel to determine if a sworn statement is false
without providing access to the panel of sworn statements covering the same matter made in a
departmental interview.

The quality of IAB interviews has also been a subject of repeated criticism and concern by
outside reviewers.** In the words of the Commission:

Especially in the context of official Department interviews, questioning at times
appeared perfunctory, with insufficient efforts made to obtain the details of what
actually occurred. While the Commission does not advocate unnecessarily
prolonging interviews, questioning that only seeks to obtain a denial, or that yields
answers that are vague or can be interpreted multiple ways, or that does not
challenge statements that seem incredible could result in failure to uncover

427 King, 121 F.R.D at 193 (E.D.N.Y. 1988) (quoting Kelly v. City of San Jose, 114 F.R.D. 653, 655 (ND Cal. 1987).
This was written before the City put restrictions upon qualified immunity for police misconduct. (See discussion
infra.) Nonetheless, indemnification provisions still obtain.

428 |_etter to Monitor Team, September 3, 2019, Matthew Kadushin, General Counsel, CCRB.

429 CCPC Nineteenth Annual Report, supra note 354 at 29 (citing 12 previous studies and reports lodging the same
criticism).
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evidence of serious misconduct that would have been revealed through more
competent and persistent questioning. Also, this type of seemingly pro forma
questioning may send a message to the subject officer and the delegate present with
that officer that IAB places no credence in the allegations or does not view the
allegations as sufficiently serious to merit any genuine inquiry. In addition, the
Commission noted interview techniques that violated best practices for obtaining
the most reliable information. These included interviewing witnesses together,
using close-ended questions, using witnesses as interpreters, ceding control of the
interview to the subject officer’s representatives, and failing to describe non-verbal
responses and exhibits for the recording.*®

This is a phenomenon observed and corroborated by the Monitor. Two of note were
interviews conducted by BIU investigators in connection with profiling allegations against an
officer who was the subject of eight separate profiling investigations (all of which were unfounded
or unsubstantiated). The interviews were criticized for their brevity, with one lasting just nine
minutes,*! and another was criticized for taking place six months after the incident and five months
after the complainant had been interviewed.*?

E. NYPD Internal Investigations — Categories of Misconduct

IAB oversees some of the non-FADO complaints against NYPD officers, but not all. 1AB
investigations are typically classified into one of four categories depending on the nature of the
allegations.*

e Corruption (“C”) cases involve allegations of corruption or serious misconduct. They
are retained for investigation by IAB.

e Misconduct (“M”) cases may be handled by IAB or investigative personnel within the
Borough/Bureau Investigative Units. M cases commonly involve non-appearance in
court, missing property, off-duty incidents, misuse of time, disputed stop of a vehicle.**
From 2015 through the beginning of 2022, allegations of racial profiling and bias-based
policing were also classified as M cases and investigated by Borough/Bureau
Investigative Units (BIU).

e OQutside Guidelines (“OG™) cases involve allegations of minor infractions or
violations of Department regulations that fall outside Patrol Guide prohibitions
involving public contact. They are often referred to command-level investigators as a
result.s

430 1d. at 30.

o . - I

433 | AB may also conduct Self-Initiated (SI) cases and Programmatic Review (PR) cases.

434 NYPD distinguishes vehicle stops (M cases) from street stops (CCRB abuse of authority). A complaint of a
wrongful vehicle traffic stop is not sent to CCRB, unless there is also a claim of an illegal frisk or search.

435 NYC Dep’t of Investigation, Addressing Inefficiencies in NYPD’s Handling of Complaints: An Investigation of
the “Outside Guidelines” Complaint Process at 1 (Feb. 2017), available at https://www1.nyc.gov/assets/oignypd/do
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In more serious cases, IAB may retain an OG case for investigation. In 2018, IAB
investigated 328 OG cases and substantiated 38 of them. In 2019, IAB investigated 252 OG cases
and substantiated 59 of them.

The OG processing system is elaborate. The complaint usually gets passed from IAB to
OCD-IRS, which then forwards it to the appropriate command (Patrol Services Bureau, Housing
or Transit Bureau).”®* Within the Patrol Services Bureau, which fields the majority of OG
complaints, the Office of the Chief of Patrol’s Investigation and Evaluation Unit receives the
complaint and, in turn, forwards it to one of the eight Patrol Borough Commands. The Patrol
Borough Command assigns the case to a supervisor in the precinct. There, an Operations
Lieutenant passes the complaint to a precinct supervisor, usually a sergeant for investigation. Once
the supervisor reaches a conclusion, the case is reviewed by a superior officer in the precinct,
forwarded to the Patrol Borough, and passed back to the Patrol Services Bureau. Investigating
officers at the Command level are directed to contact the civilian complainants, if there is one,
within five days and to conclude the investigation within ninety days. If the complaint originated
with a civilian, the investigator is to complete, and return to IRS, a “Disposition and Penalty Report
for Civilian Complaints Investigated by NYPD.”*° IRS may conduct a final review and enter the
information on a Disposition and Penalty Form for Outside Guidelines into a computerized case
management tracking system, called the ICMT.

In February 2017, the NYPD Office of Inspector General (NYPD-OIG**) issued a report
entitled “Addressing Inefficiencies in NYPD’s Handling of Complaints: An Investigation of the
‘Outside Guidelines” Complaint Process” and concluded that there are “certain inefficiencies,
inconsistencies, and outdated technology that is incompatible with other NYPD systems.”*? By
letter dated May 8, 2017, the Police Commissioner responded to the Inspector General’s report.
The Commissioner noted that the NYPD “had focused on most, if not all, of the issues raised by”
the Inspector General before it issued its report and stated that “[b]ecause most of the [Inspector
General’s] present recommendations are consistent with the NYPD’s previously contemplated
plans for improvement, the NYPD concurs with nearly all of them.”+#

Aside from the cumbersome system for complaint/case flow—passing through successive
units for assessment and review—the heart of the criticism by the OIG was with an inefficient case
tracking mechanism and the failure to give complainants access to information on the status of
complaints. According to OIG as of April 2021, the problems had not been completely addressed.
It noted that the switchover from a manual entry system for data collection and reporting to
implementation of ICMT was incomplete, there was no web-based procedure to communicate the

439 Admin. Guide § 318-01.
440 Known as PD468-152.

441 Throughout this Report, “NYPD OIG” may, from time to time be referred to in shorthand, for convenience, simply
as “OIG.”

442 NYC Dep’t of Investigation, Addressing Inefficiencies in NYPD’s Handling of Complaints: An Investigation of
the “Outside Guidelines” Complaint Process at 1 (Feb. 2017), available at https://www1.nyc.gov/assets/oignypd/do
whnloads/pdf/Reports/OGReport.pdf.

443 Letter from Police Commissioner to Mayor Bill de Blasio, et al., (May 8, 2017), available at https://www1 nyc.go
v/assets/doi/oignypd/response/NYPD_Response_OG_Report.pdf.
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status of complaints to complainants and the Department is merely “considering” publishing
quarterly reports with the number of cases received, investigated, and closed annually.*

ii. Force

Section 221-01 of the Patrol Guide sets forth the NYPD’s use of force guidelines.*s Under
the guidelines, force may be used when it is reasonable to ensure the safety of a member of the
service or a third person, to place a person in custody, or to prevent escape from custody. The use
of force must be reasonable under the circumstances; any unreasonable use of force is deemed
“excessive” and in violation of NYPD policy.#¢ An officer’s failure to intervene to prevent the
use of excessive force, report the use of excessive force, or request timely medical treatment for a
victim of excessive force is considered “serious misconduct” that may result in discipline,
including dismissal.*

The NYPD’s use-of-force guidelines recognize four levels of force.

e Level 1 involves physical force (hand strikes, foot strikes, forcible take-downs,
wrestling), or the use of a “less lethal” device such as pepper spray or a mesh restraining
blanket. It also includes discharge or use of a conducted electrical weapon (“CEW”)
when limited to probe mode. It includes cases where there is physical injury to the
subject or officer.

e Level 2 involves the intentional use of an object, like a baton, a canine bite, or the use
of a CEW in stun mode.*® Here, as well, where there is substantial physical injury (loss
of tooth/teeth, application of stitches/staples, unconsciousness, hospital treatment)
involved or a claim of excessive use of force, the case is processed as a Level 2.4

444 OIG-NYPD, Seventh Annual Report at 44 (Apr. 2021), available at https://www1.nyc.gov/assets/doi/reports/pdf/
2020/0IGNYPDAnNNnualRpt_4012021.pdf.

45 In enacting the budget for FY 2020, New York State mandated that all law enforcement agencies in the state have
a use-of-force policy, with mandatory reporting requirements, for all use-of-force incidents. Governor Cuomo
Announces Highlights of FY 2020 Budget (Apr. 1, 2019), Executive Law 837-t., available at
https://www.budget.ny.gov/pubs/press/2019/pr-enactfy20 html. NYPD’s first employment of a Use of Force policy
was in 2016 and, as discussed below, has since been updated and revised.

446 patrol Guide § 221-01. Excessive Use of Force is defined as “[u]se of force deemed by the investigating supervisor
as greater than that which a reasonable officer, in the same situation, would use under the circumstances that existed
and were known to the MOS at the time force was used.” 1d.

447 Id

448 |n drive stun mode a probe can incapacitate a muscle mass and therefore the individual. This is used to coerce
compliance by the infliction of localized pain. Item 161, City 09.01.23 Feedback to Yates Discipline Report.

449 “1n June 2017, after evaluation of the revised use of force policies, substantive modifications were made. The most
notable change is the Level 2 use of force designation for any allegation/suspicion of excessive force or the
commission of a prohibited action (e.g., use of a chokehold) even if there is no injury to a subject.” NYPD, Use of
Force Report 2017 at 1, available at https://www1 nyc.gov/assets/nypd/downloads/pdf/use-of-force/use-of-force-
2017 .pdf.
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e Level 3 is defined as the use of physical force that is readily capable of causing, or
causes, serious physical injury (hospital admission required), or alleged use of a
chokehold.*°

e Level 4 includes the discharge of a firearm and any case where a civilian dies or is
likely to die just before or while in police custody, or during apprehension.

Typically, around 95% of force incidents are categorized as Level 1. In 2019 (before
implementation of Level 4), 94.4% of force incidents were categorized as Level 1. Level 2
accounted for 3.9% and the remaining 1.7% were classified as Level 3. Depending on the method
of deployment use, of Conducted Electrical Weapons (CEW or Tasers) can be classified as a Level
1 or 2. Forthe most part, they are classified as Level 1 and account for 15% of police use of force
incidents (1,271 of 8,595 in 2019).

In 2019, tasers were used nine times during the course of a stop that did not result in an
arrest or involve an Emotionally Disturbed Person.s! They were used 621 time to affect an arrest
and 380 times in situation involving an Emotionally Disturbed Persons.

Reporting and Investigating Use of Force

In June 2016, the Threat, Resistance, or Injury Incident Report (TRI) was introduced to
centralize force reporting. The member of service must complete Part A of a TRI Worksheet for
every “reportable” use of force.*®> Reportable incidents cover a wide range, from hand strikes, use
of restraints, and police canine bits, to use of tasers, firearm discharge, and more. Actions that are
not reportable include ordering or guiding a person to the ground or use of handcuffs. If more than
one officer was involved, each must separately prepare the form. If there is more than one subject
of the force, a TRI form is filed for each subject. Upon notice, the immediate supervisor is then
responsible for a preliminary assessment and to categorize the level of force for the purpose of
determining which investigating authority will pursue the matter.

If a member of the service becomes aware of the use of excessive force, that member is
required to report the incident to the IAB Command Center. Absent a civilian complaint, the

450 patrol Guide § 221-03 defines a chokehold as “any pressure to the throat, carotid artery or windpipe, which may
prevent or hinder breathing, or reduce intake of air or blood flow.” NYC Admin. Code § 10-181 prohibits restraint in
the course of an arrest that restricts the flow of air or blood by compressing the windpipe, carotid arteries, or
diaphragm. A violation is a class A misdemeanor. The crime of Aggravated Strangulation (N.Y. Penal Law § 121.13-
a), a class C felony, was enacted in 2020 (L .2020, ch. 94). It punishes obstruction of breathing or blood circulation,
or use of a chokehold or similar restraint that applies pressure to the throat or windpipe of a person in a manner that
may hinder breathing or reduce intake of air, which cause serious physical injury or death. A conviction of either
crime will lead to presumptive termination under the Guidelines. A chokehold where no injury resulted will receive
a presumptive penalty of twenty penalty days. On June 22, 2021, a state court struck the entire Administrative Code
provision on the grounds that the phrase “compresses the diaphragm” is unconstitutionally vague. Police Benevolent
Ass’n of the City of New York v. City of New York, 2021 WL 2555799 (Sup. Ct., N.Y. Cnty. June 22. 2021) (Love. J.).
That decision was reversed, and the Administrative Code provision was upheld on May 19, 2022. (205 A.D.3d 552
[1st Dep’t], aff’d 40 N.Y.3d 417 (2023)).

41 NYPD, Use of Force Report 2019 at 46, available at https://www1.nyc.gov/assets/nypd/downloads/pdf/use-of-
force/use-of-force-2019-2020-11-03.pdf.

452 patrol Guide § 221-03.
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incident will not be reported to CCRB. Regardless of the level of force used, the Patrol Guide
requires documentation of the incident allowing the Department to analyze incidents where
members of the service have used force, have had force used against them, and/or when subjects
have actively resisted custody. The investigative procedures to be followed depend upon ongoing
assessments of the seriousness of the injuries and amount of force involved. In all cases where use
of force is applied, the member of service must obtain medical attention for any person injured and
notify his or her immediate supervisor regarding the type of force used, the reason force was used,
and any injury to any person involved. If the officer’s immediate supervisor was involved in the
incident, notice should be provided to a supervisor of the same rank or higher within the command
who was not involved.

If Level 1 conduct (physical force or injury) was involved, the immediate supervisor will
question the subject regarding possible injuries, document any such injuries, and will be
responsible to ensure that timely medical attention is provided. The supervisor interviews any
witnesses and questions the member of service involved regarding the basis for applying force and
the type of force used. After speaking with the relevant parties, the supervisor must then determine
whether the use of force was within NYPD guidelines or whether further investigation is
required.* The supervisor completes Part B of the TRI form, which is filed with the desk sergeant.

If a Level 2 use of force (substantial physical injury or excessive use of force) is suspected,
the Patrol Bureau Command and the Internal Affairs Bureau are notified. Level 2 investigations
will stay with the local command at a rank above the immediate supervisor (the Commanding
Officer, the Executive Officer or the Duty Captain), unless superseded by IAB or the Force
Investigation Division (“FID”).** The local command may utilize the Patrol Bureau Investigation
Units. The investigator prepares an “Investigating Supervisor’s Assessment Report,” (PD370-
154A) (“ISAR”), which goes to the First Deputy Commissioner, the Chief of Department, 1AB,
Legal Matters and RMB. IAB has the option of taking over the investigation in their discretion.

If a Level 3 use of force (use of deadly force or serious physical injury which is not life-
threatening) is reported, IAB conducts the investigation, unless FID supersedes.

If a Level 4 use of force (firearm discharge, death, serious physical injury likely to result
in a death) is reported, FID will investigate. In addition, FID may assume control of any level
investigation at the direction of the First Deputy Commissioner.

In determining whether use of force is reasonable, officers are told to consider a number of
factors, including the nature and severity of the crime, any actions taken by the subject of police
action, and the immediacy of the perceived threat or harm to the subject, members of the service,
and/or any bystanders.*** The Patrol Guide requires “de-escalation techniques when appropriate
and consistent with personal safety.”+%

453 |d

454 \While IAB reports directly to the Police Commissioner, FID, DAO and RMB report to the First Deputy.
455 patrol Guide § 221-01.

456 patrol Guide § 221-02.
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Within 48 to 72 hours after receiving notice of a triggering event within its jurisdiction, the
FID must circulate a preliminary report to senior NYPD executives, followed by a preliminary
presentation to the Police Commissioner and the First Deputy within two weeks.*” Thereafter,
monthly reports are provided to the First Deputy.

Finally, the Use of Force Review Board, chaired by the First Deputy, reviews all cases
where IAB or FID were the lead investigators. The Use of Force Review Board may review any
alleged violation of the use of force guidelines. It is empowered to find that, under exigent or
exceptional circumstances, the use of prohibited force was justified and within guidelines. The
subject of any disciplinary action or civilian complaint related to use of force may submit a request
for a review of the circumstances to the Board, which then may make a final determination of
whether the force used was reasonable under the circumstances and within applicable guidelines.

Reported Use of Force in Stop and Frisk Encounters

In the context of Floyd concerns: How often is force used in the course of a Terry stop?
How often was a civilian forcibly stopped or frisked without probable cause to arrest? How often
is there a force misconduct complaint after a stop? Given the separate strands of investigative
authority, between CCRB, IAB, FID, local Command, and the Force Review Board, this is not an
easy set of questions to answer.

Statistics garnered from filed stop reports at the online Stop, Question and Frisk Database
and statistics from TRI Reports at the online Use of Force (“UOF”) Reports give different answers.
If one looks at the stop report filings, force was used in 2,645 stops in 2018 and in 3,162 stops in
2019. Yet if one looks at the TRI/Use of Force Reports, under the category “suspicious
person/condition stop,” force was only used 56 times in 2018 and 90 times in 2019. Obviously,
the criteria for data entry in the two data sets do not match. Some of the mismatch is
understandable. For example, handcuffing is listed as physical force in stop reports, but it is not a
reportable TRI/Use of Force event. Similarly, drawing or pointing a firearm is listed in stop
reports, but not in TRI reports.*® The reports and statistics are handled separately and apparently
not coordinated. These two items alone, however, do not account for the vast discrepancy. The
dissonance makes it difficult to reconcile or draw firm conclusions from the two sets of reports.
In any event, it appears that force is used commonly in stops and frisks and that the use of force in
most of those cases are not reflected in TRI/Use of Force reports, which would otherwise have led
to a separate investigation by a supervisor, a command executive, IAB, or FID under the use of
force guidelines.

Consider the following:

457 Independent Panel Report at 9; Patrol Guide § 221-04.

48 In 2019, a firearm was drawn or pointed, according to filed Stop Reports, 586 times out of 13,459 stops (4.5%). In
420 of the 586 instances, there was no arrest. These cases would not be reported in TRI/Use of Force Reports. NYPD,
Stop, Question and Frisk Data, 2019, available at https://www1l nyc.gov/site/nypd/stats/reports-
analysis/stopfrisk.page.
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In 2018 out of 11,009 stop reports filed:

e 3,115 Stops led to an arrest (28.2%)
e 7,894  Stopsdid not lead to an arrest (71.7%)
e 2630 Force used in stops (23.9%)

O 788 Force was used in the stop, followed by an arrest
0 1,842 Force was used during stop but no arrest (16.7% of

all stops)
= 1,280 Push, shove, handcuff
= 337 A firearm was drawn or pointed
= 242 Physical force (other)
= 85 A restraint was used
= 12 CEW used

e 6,519  Frisks as part of a stop (59.2%)

0 4,638 Frisk did not lead to arrest
0 1,302 Force was used with frisk but no arrest (11.8% of

all stops)

In 2023 out of 16,971 stop reports filed:

e 4900 Stops led to an arrest (28.9%)
e 12,071 Stopsdid not lead to an arrest (71.1%)
e 3,793 Force used in stops (22.3%)

0 1,905 Force was used in the stop, followed by an arrest
0 1,888 Force was used during stop but no arrest (11.2% of

all stops)
= 1,503 Push, shove, handcuff
= 332 A firearm was drawn or pointed
= 100 Physical force (other)
= 295 A restraint was used
= 30 CEW used

e 10,924 Frisks as part of a stop (64.4%)

0 8,411 Frisk did not lead to arrest
0 1,259 Force was used with frisk but no arrest (7.4% of all

stops)
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Force commonly is used in executing stops and frisks that do not lead to an arrest.
Ultimately, an important question is whether use of force correlates with unlawful stops and/or
unlawful frisks. If one credits the stop reports, force is used in roughly 23% of all reported stops.
Force is used 11% to 16 % of the time when a person is stopped, but not arrested. Force was used
in 7% to 12% of stops with frisks where the civilian was not arrested. The Department’s list of
stop reports** tells us how many stops or frisks were accompanied by force and how many of those
concluded with or without an arrest. But there is no attempt to match that data with misconduct
complaints.

Correlation, if demonstrated, between wrongful stops and frisks and excessive force needs,
as well, to take into account profiling complaints. As recently remarked by CCRB’s Director of
the Racial Profiling/Bias-Based Policing Unit, “the legislative history leading to CCRB’s creation

. reveals that concerns over discrimination — particularly allegations regarding the use of
excessive force by NYPD officers against Black and Latino community members — greatly
influenced the creation of the agency.”*®

In sum, it is clear that force is used in a number of cases where a civilian is stopped or
stopped and frisked but there is no ensuing arrest. How many of those forcible stops and forcible
frisks were proper and how many were improper? Since the Department’s listing of stop reports*!
is not correlated with CCRB’s Complaint Tracking System, this potentially useful analysis is not
available.

Because CCRB and IAB/FID separately investigate force incidents, it is difficult to track
and trace the efficacy of use of force investigations overall. Sometimes both CCRB and NYPD
will conduct overlapping or sequential investigations. Sometimes one will investigate while the
other does not. No effort is made to coordinate investigations, data, or discipline for parallel use
of force investigations.

Recently, U.S. District Court Judge Raymond Dearie criticized gaps that follow from
separate investigations when force and related misconduct allegations are split up. Looking at
cases investigated within NYPD, he found: “Most complaints are referred to another department
for further investigation, but IAB receives no information about how, or whether, those
departments conduct investigations and the results of the investigations.”*> And looking at
referrals to CCRB, he found that “[p]ertinent information from an [IAB] investigation is not shared

49 See NYPD, Stop, Question and Frisk Data, available at https://www1 nyc.gov/site/nypd/stats/reports-
analysis/stopfrisk.page.

460 Memorandum, Darius Charney, “Changing CCRB’s Rules to Incorporate CCRB’s New Jurisdiction under Local
Law 47,” July 8, 2022, at 3 (citing N.Y. City Dep’t of Investigation, Office of the Inspector General for the NYPD,
Biased Policing Complaints in New York City: An Assessment of NYPD’s Investigations, Policies, and Training, at
39 n.45 (June 2019) (citing N.Y.C. CCRB: Hearing on Intro. No. 549 Before the Comm. On Public Safety, N.Y. City
Council 52-53, 435 (1992))), available at https://www1 nyc.gov/assets/doi/reports/pdf/2019/Jun/19BiasRpt_62619.p
df.

41 See NYPD, Stop, Question and Frisk Data, available at https://www1 nyc.gov/site/nypd/stats/reports-
analysis/stopfrisk.page.

462 Jenkins v. City of New York, 388 F. Supp. 3d 179, 190 (E.D.N.Y. 2019) (Dearie. J.).
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with other departments [e.g., CCRB] conducting additional investigation.”*# Based on this and
other findings in the case before him, he concluded, “persistent inadequacies in the CCRB and
IAB investigations demonstrate that City officials simply did not care what a thorough
investigation would reveal [and] were indeed indifferent to whether or not excessive force was
used.”#64

This remains problematic in the context of Stop and Frisk compliance. Precinct
commanders, or IAB, or FID may investigate a force complaint. Along with the force complaint,
IAB may investigate a FADO allegation if there is no civilian complaint. CCRB may investigate
the same force complaint if there is a citizen complaint. Along with an NYPD force investigation,
CCRB may investigate use of force as part of a FADO allegation. As Judge Dearie pointed out,
the investigations are not coordinated.

It would be desirous to be able to match stop reports, TRI reports, IAB Force investigations,
and CCRB Force investigations with one another. Correlating Terry stops with Use of Force
Reports, and then analyzing the outcomes if the encounter was investigated, whether upon a
civilian complaint or otherwise, would go a long way to understanding the extent to which the
Department complies or fails to comply with Floyd. To do this, any use of force by officers during
a stop or frisk should be scrutinized and consistently catalogued in a way that is understandable.
At this time, there is no data set that coordinates reports, investigations, and discipline for use of
force, when applied to stops and frisks.*

As to outcomes for misconduct investigations of use of force, a comparison of the effort
by NYPD and CCRB shows the following:#e

201847

NYPD reports

e 7,879 force incidents reported on TRI forms where an officer used force
5,035 during arrest (out of 246,779 total arrests)
e 37 IAB improper use of force cases; four substantiated

463 |d. at 191.
464 1d. (alteration in original) (internal quotation marks omitted).

465 An added difficulty in reviewing stop investigations with other Departmental investigations is tallying by
“allegations” vs. “complaints” vs. “cases” vs. “incidents” in various reports, which makes comparisons tedious if not
impossible. Further, summaries in reports which compare complaints received to dispositions is always imprecise
because they are moving targets, i.e., complaints received in one year are usually resolved in a later year.

466 The data received from IAB listed “cases” while the data available from CCRB listed “allegations,” so the
comparison is indicative but not precise.

467 NYPD Discipline Investigations 2018-2019 Matrix — received (July 25, 2020), on file with the Monitor. “Partially
Substantiated” indicates that allegations other than wrongful use of force within the complaint were substantiated.
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CCRB Reports

1,767 excessive force complaints received
1,747 excessive force complaints investigated
3,651 excessive force allegations received
1,226 excessive force allegations fully investigated/closed
73 excessive force allegations substantiated:
o 13 officers guilty or partly guilty*e
e Five cases where both an SQF and a use of force allegation was substantiated

2019°

NYPD Reports*?

e 38,595 incidents reported on TRI forms in which an officer used force
e 5,062 force during arrest (out of 214,615 total arrests)
e 30 IAB improper use of force cases; one substantiated

CCRB Reports

e 1,982 excessive force complaints received
e 1,970 excessive force complaints investigated
e 4,205 excessive force allegations received
e 1,433 excessive force allegations fully investigated/closed
e 98 excessive force allegations substantiated
0 17 officers guilty or partly guilty**
e 10 cases where both an SQF and a use of force allegation were substantiated

iil. “M” Cases

IAB refers most M (“Misconduct”) cases to investigative units at Bureau or Borough
commands (BIU) which pass the results on to the Office of the Chief of Department. The
Investigation Units are separate from the precincts. They are generally staffed by detectives,
sergeants, and lieutenants. They report their findings to a Unit Commander and the Commanding
Officer for the Patrol Bureau. There are 35 Borough/Bureau Investigation Units.

468 NYPD, Discipline in the NYPD - 2018, at 10, available at https://www1.nyc.gov/assets/nypd/downloads/pdf/anal
ysis_and_planning/discipline/discipline-in-the-nypd-2018.pdf. There were seventeen sustained force complaints.
Thirteen were by CCRB and four were by 1AB.

469 See NYPD, Use of Force Report 2019, available at https://www1.nyc.gov/assets/nypd/downloads/pdf/use-of-
force/use-of-force-2019.pdf.

470 There were 10,270 TRI reports filed, but 1,675 showed no use of force by an officer.

471 NYPD, Discipline in the NYPD -2019, available at https://www1 nyc.gov/assets/nypd/downloads/pdf/analysis_
and_planning/discipline/discipline-in-the-nypd-2019a.pdf. ~Eighteen were reported overall, but one was IAB-
substantiated.
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Cases sent from CCRB containing an allegation of profiling along with a corruption
allegation were kept in and investigated by IAB and are not “split.”4> On the other hand, if a case
contains an excessive force allegation or a rule violation (OG) along with a profiling allegation,
the IAB Assessment and Analysis Unit will split the case.*” Prior to 2022, the profiling allegation
went to BIU. The OG allegation may be sent to OCD and passed on to the local command. The
force allegation may be sent to the local command, IAB, or the Force Investigation Division
depending on the level of force employed.

Racial profiling complaints filed by a citizen moved in 2022 from NYPD to CCRB due to
an amendment to Section 440 of the City Charter.#”* CCRB promulgated regulations implementing
the change effective September 22, 2022.4* Presumably, nothing bars IAB from investigating
discriminatory policing in the absence of a citizen complaint.

In addition, NYPD, in conjunction with the Monitor team, developed Internal Affairs
Bureau Guide 620-58, which delineates guidelines for investigation of complaints related to Racial
Profiling and Bias-Based Policing.4”® The Court in Floyd approved the process outlined.*”” Since
the City of New York is the Defendant in that action, the shift of profiling investigations from
NYPD to CCRB does not vitiate the need for both City agencies to follow the protocol, at a
minimum. Going forward, whether a profiling complaint is investigated by CCRB, NYPD, or
both, the procedures in §620-58 should be followed.

A referral of an “M” case to IAB or OCD may or may not be related to a parallel CCRB
FADO case.

In 2018, CCRB referred 911 complaints to IAB and 4,798 complaints to OCD. Of cases
referred to 1AB, 23.7% (216/911) were related to a CCRB case. Of cases referred to OCD, 20.7%
(995/4,798) were related to a CCRB case.

By category of complaint, referrals to IAB and OCD by CCRB were as follows:

472 NYC Dep’t of Investigation, Addressing Inefficiencies in NYPD’s Handling of Complaints: An Investigation of
the “Outside Guidelines” Complaint Process at 5 n.3 (Feb. 2017), available at https://www1 nyc.gov/assets/oignypd/
downloads/pdf/Reports/OGReport.pdf. With the direction to CCRB, in the amended Charter, to investigate profiling
cases, it remains unclear if IAB will independently investigate bias allegations or review findings by CCRB.

473 The Department contends that the term “split investigation” is a “misnomer” since it sends part of a complaint to
CCRB but “Whether CCRB decides to investigate is not within our jurisdiction.” Nonetheless, when IAB determines
that a complaint contains both FADO and non-FADO allegations, IAB logs will contain a “standard disclaimer” that
“CCRB will investigate the FADO allegations against uniformed members of the service contained in this log.” Letter
from Jeff Schlanger, former Deputy Commissioner, Risk Management Bureau to the Monitor Team (Jan. 7, 2021).
The complaint is split.

474 |_ocal Law No. 47 (2021) (effective 270 days from Apr. 25, 2021).
475 See generally, 38 RCNY 1-01, et seq.

476 Procedure 620-58, eff. Aug. 7, 2018.

477 Doc. No. 802 (Dec. 3, 2020).
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2018

CCRB REFERRAL TO IAB
Force with severe injury/ related CCRB case

Cavity search

Complaint not against Member of Service
Complaint by MOS against MOS

Complaint against NYPD civilian

Criminal Prosecution allegation against MOS
False Official Statement

Impersonation of MOS

Improper/ refusal to file accident or complaint
No FADO allegation

Off-duty/unrelated to authority

Ongoing harassment by MOS

Other

Past Statute of Limitations

Profiling

Retaliation for filing CCRB complaint
Sexual Misconduct

Dispute over summons or arrest
Unreturned property

TOTAL REFERRED TO IAB
CCRB REFERRED TO OCD -2018
Complaint against non-MOS
Complaint by MOS against MOS
Complaint against NYPD civilian
Improper/ refusal to file accident or

complaint.

No FADO allegation
Off-duty/unrelated to authority
Ongoing harassment by MOS

Other

Sexual Misconduct

Dispute over summons or arrest
Unreturned property

TOTAL REFERRED TO OCD - 2018

Related to a
CCRB case
1 0
5 2
1 0
1 17
1 0
15 55
8 0
2 25
1 5
2 60
2 75
52 201
11 49
1 55
28 56
13 17
35 23
1 1
36 54
216 695
0 4
0 1
1 418
59 977
35 1,769
0 3
0 2
8 26
0 1
16 1,470
17 50
995 3,803

Filed 09/23/24

Not related to
a CCRB case

Page 116 of 506

TOTAL

OONO~NR PR~
) ~ o o

77
253
60
56
84
30
58
2
90
911

4
1
419

1,804
3

2

34

1
1,486
67
4,798

Importantly, in the SQF context, M cases (whether investigated by 1AB, BIU, or OCD)
include stop report failures, other failures to properly report (activity logs, memo books, strip
search reports, etc.), and improper use of body-worn cameras (BWC). A substantial number of
potential M violations are noticed during the course of an SQF investigation by CCRB. This is
especially true for SQF investigations where profiling complaints, BWC failures, and stop report
failures first become evident in a CCRB inquiry. CCRB refers the potential violations to NYPD
for investigation as “OMN” cases. “OMN” is CCRB’s notation for “Other Misconduct Noted.”
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OMN cases, usually M cases, are separated from the FADO investigation and forwarded to IAB
for follow-up.*®

In 2018, Other Misconduct Noted allegations referred by CCRB in the course of
investigating a FADO complaint were as follows:

Failure to prepare a memo book entry 293
Failure to produce stop report 57
False official statement 8
Improper use of body-worn camera 6
Other Misconduct 62

In 2019, of 1,540 fully investigated FADO complaints by CCRB, 610 included an OMN
referral. Of these, 271 OMN referrals were made for memo book failures, and 55 were for stop
report failures.

The biggest change in OMN referrals came after patrol officers were outfitted with body-
worn cameras (BWC). An officer’s failure to activate as required is referred from CCRB to IAB
as an OMN “M” case. In 2018, there were only six such referrals. With expanded camera
employment, that number jumped to 132 BWC referrals in 2019. In 2020 and 2021, CCRB
referred 444 instances of improper use of a BWC.*”*

CCRB has adopted a Rules change regarding BWCs. The Board now includes “improper
use of body worn cameras” within the definition of “Abuse of Authority.”#° Once implemented,
the panels would no longer be required to refer BWC violations to the Department but would be
free to evaluate the allegation at CCRB.“! In January 2023, the NYC PBA initiated an Article 78
proceeding seeking to prohibit CCRB’s inclusion of BWC violations as an abuse of authority.*?

Most “M” cases are investigated by BIU. CCPC, after study of the range of cases sent
from IAB to BIU, observed, “[b]orough and bureau investigation units usually investigate cases
that range from landlord-tenant disputes and domestic violence complaints, when there is no
serious physical injury, to allegations that officers have stolen property, when that property does
not consist of money, credit or debit cards, or valuable jewelry.”# In borough-based cases, if
investigated by units other than IAB, when an investigation has concluded, the Duty Captain is
responsible for submitting a detailed report to the IAB with the disposition of all allegations and

478 Prior to the Charter amendments in 2020, CCRB includes False Statement referrals in its OMN listings. They were
categorized as “C” cases and kept by IAB for investigation.

47 Policy Memorandum, CCRB (July 6, 2022), available at https://www nyc.gov/assets/ccrb/downloads/pdf/about_p
df/board/2022/memo/07062022_BWC _Justification_Memao.pdf.

480 38-A Rules of the City of NY § 1-01, effective Sept. 22, 2022.
481 https://rules.cityofnewyork.us/rule/implementation-of-charter-changes-and-other-amendments/.

482 NYC PBA v. CCRB, Index No. 150441/2023 (Sup. Ct. NY Cty.). That portion of the petition was denied on January
3, 2024. NYSCEF Doc. No. 71.

43 CCPC, Fourteenth Annual Report of the Commission at 11 n.21 (Feb. 2012), available at
https://www1.nyc.gov/assets/ccpc/downloads/pdf/14th_annual_report.pdf.
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recommendations for further investigation, if warranted. The Duty Captain may also recommend
that the IAB close the investigation.*

In 2018, there were 3,148 closed “M” investigations. In 2019 there were 2,102 closed M
investigations.*®> Some were investigated by IAB and the results were passed on to DAO and the
Police Commissioner. Some were investigated by BIU and the results were passed on to the Chief
of Department.

For 2018 M cases:

e |AB substantiated 28 of 181 M cases. (15.5%)
o0 |AB “partially substantiated” 38 cases.*
e BIU substantiated 859 of 2,967 M cases (28.9%).
o0 BIU “partially substantiated” 406 cases.

For 2019 as of July 25, 2020, M case dispositions were:

e |AB substantiated 41 of 211 M cases. (19.4%)
0 |AB partially substantiated 51 cases.

e BIU substantiated 583 of 1,891 M cases (30.8%).
o0 BIU “partially substantiated” 267 cases.

iv. “C” Cases

If a police officer receives a complaint of corruption about himself or herself, he or she
must request that a supervisor respond to the scene. Once the supervising officer responds, he or
she must interview the complainant and confer with the 1AB’s Command Center before
interviewing the subject police officer.*®” C cases investigated by IAB can include false testimony,
theft, improper involvement in businesses or enterprises that are in conflict with assignments, or
potentially criminal behavior.

As noted, the Patrol Guide sets forth a process for officers to report corruption and other
misconduct, including excessive force and perjury.*® A member who has observed or become
aware of such violations must contact the IAB’s Command Center by telephone or fax. Members
are also permitted to lodge such reports anonymously by writing to the Chief of Internal Affairs.*
The reporting officer will receive a confidential identification number from the command center
investigator, the receipt of which satisfies the officer’s reporting responsibility.

484 patrol Guide § 202-08.
48NYPD Discipline Investigations Matrix, (July 25, 2020), on file with the Monitor team.

48 NYPD Discipline Investigations Matrix, (July 25, 2020), on file with the Monitor team. “Partially substantiated”
can mean that some, but not all, allegations of misconduct were substantiated.

487 Patrol Guide § 207-21.

488 Id

489 Id
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Failure to report allegations of known or perceived corruption or misconduct itself
constitutes an offense of serious misconduct and can be charged as such when uncovered.
Moreover, any attempt to cover up acts of corruption are referred to the prosecutor’s office with
jurisdiction over the matter.*®

In the past, false official statement referrals (for statements made while being interviewed
by CCRB investigators) were treated as “C” cases when received by IAB from CCRB.** There
were 22 such referrals between 2018 and 2019. In 2016, IAB began to report the disposition of
False Official Statement cases (OMNSs) back to CCRB (not the penalty, merely the finding). In
2018, eight such cases were decided by the Department. Only one was substantiated. In 2019,
IAB resolved eight of the sixteen False Official Statement cases sent by CCRB. None were
substantiated. Going forward, false statements made by a subject officer to a CCRB investigator
can be investigated by CCRB. (The Charter change is discussed later). It seems likely that IAB
will continue to, and should, investigate falsity as well. While the Charter limits CCRB
investigations of untruthful statements made in the course of an investigation, it is possible, if not
likely, that an officer who made a false statement to a CCRB investigator also made a conforming
statement about the event, in writing or orally, within the precinct, to a prosecutor, to a grand jury,
to a court, or to an IAB investigator. It makes little sense to cabin the investigation to CCRB alone.

In 2018, there were 611 Corruption, or “C,” cases investigated by IAB. 46 of the C cases
were substantiated. 145 were “partially substantiated,” which means that misconduct other than
corruption was sustained. 231 of the 611 investigations resulted in findings of Exonerated,
Unfounded, Unsubstantiated and 1&I. Another 185 resulted in a finding of a Minor Procedural
Violation.*?

In 2019, 475 “C” cases were closed. 58 of them were substantiated and 132 were partially
substantiated. 151 resulted in findings of exonerated, unfounded, unsubstantiated and I&aI.
Another 127 resulted in a finding of a “Minor Procedural Violation.

With 2021 amendments to its Rules, expanding FADO jurisdiction by a revised definition
of “Abuse of Authority” (discussed later in this Report), there is a possibility that CCRB may begin
to examine corruption cases within the rubric that an officer was “misusing police powers.”% In
the past, as argued by the PBA in opposition to the Rule change, CCRB did not investigate

490 Id

491 With the 2019 Charter amendments, the Board has the power to investigate “the truthfulness of any material official
statement made by a member of the police department who is the subject of a complaint received or initiated by the
board, if such statement was made during the course of and in relation to the board’s resolution of such complaint.”
Going forward, CCRB may investigate false statements made to the CCRB investigator, but that does not prevent
CCRB from referring false statement investigations to IAB where the statements were made elsewhere. The 2022
proposed Rules changes define “Abuse of Authority” to include “intentionally untruthful testimony and written
statements made against members of the public in the performance of official police functions. . ..” This is broader
than the language in the Charter, but arguably falls properly within abuse of authority and would permit CCRB to
investigate misstatements in reports, filings, and court proceedings.

492 Misconduct was not found but Command is notified of an MPV which results in a CRAFT entry only.
493 38-A RCNY Chapter 1, Subchapter A: Definitions.
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corruption cases since criminal acts were thought to be outside CCRB’s jurisdiction.** However,
the Appellate Division, First Department recently rejected that argument, holding, “Contrary to
petitioners’ contention, the governing statute does not prohibit the CCRB from investigating
matters that may touch upon criminal conduct. While the CCRB had a prior practice of referring
such matters to the Police Department’s Internal Affairs Bureau, that prior practice does not render
the CCRB’s current interpretation arbitrary, especially where CCRB has set forth a rational basis
for changing its approach.”*%

F. Bias-Based Policing and Racial Profiling Investigations at NYPD

Prior to 2016, allegations of racial profiling made to CCRB were not investigated by either
CCRB or IAB.*% Following a meeting with the Monitor in 2016, CCRB and IAB personnel agreed
that, going forward, CCRB would notify IAB upon receipt of a profiling complaint. Absent
unusual circumstances, those complaints are classified as “M” cases and passed on to a
Borough/Bureau Investigating Unit (BIU) for investigation.*” The results have not engendered
confidence in the review process. As of July 2021, out of 5,174 complaints filed against Members
of the Service over a seven-year period, only four allegations were substantiated by IAB or BIU
(two allegations against uniformed members and one against a school safety agent). However, in
those cases, the misconduct occurred off-duty and was unconnected to any enforcement action.
As such, neither charges nor a complaint for profiling or bias-based policing were drawn by DAO.
No officer has been charged with bias-based policing or profiling in connection with an
enforcement action.

The Charter was amended in April 2021, authorizing CCRB to include racial profiling and
bias-based policing within its abuse of authority jurisdiction, commencing January 2022.%%
Because CCRB needs a civilian complaint to act, some profiling investigations will still be kept at
NYPD rather than CCRB, despite the change. As of July 8, 2021, of 5,174 profiling complaints
logged in the past, 323 were listed as coming from Members of the Service. The matrix is not
specific, so it is possible that some of these complaints were civilian complaints made to a Member
of the Service and then passed along by officers rather than originating from sources other than a

4% Plaintiffs-Petitioners’ Memorandum of Law (1) in Reply and in Further Support of Their Verified Petition, Lynch
v. NYC CCRB, NY Cnty. Sup. Ct., Index No. 154653/2021, Doc No. 77 at 8-9 (Aug. 6, 2021).

495 | ynch v. NYC CCRB, 206 A.D.3d 558 (Lst Dep’t 2022).

4% Second Report Of The Independent Monitor at 59 (Feb. 16, 2016), https://www nypdmonitor.org/wp-
content/uploads/2016/02/2016-02-16FloydvCityofNY-MonitorsSecondStatusReport.pdf.

497 As explained in a report by OIG-NYPD, “[a]lthough biased policing allegations, standing alone, are classified as
‘M,” if the complaint includes other allegations that IAB classifies as ‘Corruption’ (represented by the ‘C’
classification) (i.e., acts of corruption, criminal activity, or serious misconduct), then the entire case is categorized as
‘C.” NYPD categorizes all internal investigations according to the most serious allegation in the case. In these
instances, IAB would investigate the biased policing allegation because IAB investigates all ‘C’ cases. Prior to
January 2015, biased policing allegations were classified as ‘Outside Guidelines”’(OG) cases, which are considered
less serious than either ‘M’ or ‘C’ classified allegations. OG cases go through the Investigative Review Section of
the Office of the Chief of Department to determine where the allegations should be sent for investigation, but they are
sent to the subject officer’s precinct.” OIG-NYPD, Complaints of Biased Policing in New York City: An Assessment
of NYPD’s Investigations, Policies, and Training , at 10 n.14 (June 2019),
https://www1.nyc.gov/assets/doi/reports/pdf/2019/Jun/19BiasRpt_62619.pdf.

4% N.Y.C. Charter § 440(c) (eff. January 20, 2022).
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civilian complaint. If the complaints originated with a civilian compliant from Members of the
Service, they will continue to be investigated by IAB or BIU, not CCRB.**

It might be that IAB or BIU will open concurrent investigations for profiling complaints,
as the Department does in some use of force cases. It may be the Department will independently
investigate a profiling case, but only after a substantiated case is referred to the Department by
CCRB.5®

In addition, 571 of the 5,174 profiling complaints were made against non-uniformed
Members of the Service. By its rules, not the Charter, CCRB declines to investigate cases against
non-uniformed members. Profiling complaints against non-uniformed members will still need to
be investigated by IAB or BIU if CCRB continues its policy of not investigating non-uniformed
members.

Working with the Plaintiffs and the Monitor team, NYPD has written a careful protocol
(IAB Guide 620-58), approved by the Court, detailing how NYPD should conduct profiling
investigations. Going forward, CCRB will need to adopt, under a similar process, guidelines or
protocols for the cases they do accept.

Biased policing remains a serious concern today, as it did in 2013 when the decision in
Floyd was rendered.** A recent study submitted to the Court by the Monitor found that “racial
disparities in frisk, search, summons, arrest, use of force, and the recovery of a weapon or other
contraband diminished” during the 2013-2019 study period.>®> The report did note, however:

The number of Black and Hispanic people subjected to stop encounters dropped
significantly between 2013 and 2019, though the overall share of stops by race and
ethnicity remained largely unchanged. The lack of change in the racial distribution
of stops during this time period, even with an overall reduction in stops, reflects the
fact that the number of stops of Whites and other groups was substantially lower
than Hispanics and Blacks. In 2013, for example, the total number of reported stops
of Black and Hispanic subjects was 5.0 and 2.6 times larger than that of reported

4% 1n a 2019 report, OIG-NYPD urged that the Patrol Guide should explicitly require officers to report observed
instance of biased policing. The Department responded that PG § 207-21 already requires officers to report “[c]riminal
activity or other misconduct of any kind including the use of excessive force or perjury” to IAB (PG § 207-21) and
that was sufficient. OIG asserted that it would “continue to monitor the issue.” OIG-NYPD, Annual Report 2020:
Annual Report 2020: Office of the Inspector General for the NYPD at 9 (Apr. 2020),
https://www1.nyc.gov/assets/doi/reports/pdf/2020/OIGNYPD_SixthAnnualReportFinal_4.9.2020.pdf.

500 CCRB recently acquired jurisdiction in false statement cases as well. The same possibility of concurrent or
consecutive investigations arises for those cases. In all, nothing prevents the Department from investigating a force,
profiling, or false statement case independent of a CCRB investigation.

501 “Bjased policing, whether perceived or actual, is a matter of significant public concern. Communities affected by
certain policing practices report high levels of distrust of the police, as the remedial process of Floyd v. City of New
York has documented.” OIG-NYPD, Annual Report 2020, supra note 500 at 8,
https://www1.nyc.gov/assets/doi/reports/pdf/2020/0IGNYPD_SixthAnnualReportFinal_4.9.2020.pdf.

%92 Thirteenth Report of the Independent Monitor, Racial Disparities in NYPD Stop Question, and Frisk Practices: An
Analysis of 2013 to 2019 Stop Reports at 2-3 (Sept. 1, 2021), https://www nypdmonitor.org/wp-
content/uploads/2021/09/13th-Report filed_.pdf.
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stops of White subjects. In 2019, reported stops of Black and Hispanic subjects
were 6.6 and 3.2 time larger than the total number of stops of White subjects.>

i. Biased Policing and Profiling Defined

Bias in policing is prohibited by Administrative Code 8 14-151 and by NYPD’s
Administrative Guide 304-17.5%* The former, Administrative Code § 14-151, declares, “[e]very
member of the police department or other law enforcement officer shall be prohibited from
engaging in bias-based profiling.”s The Code creates a private right of action which may be
brought in court or by a complaint filed with the Commission on Human Rights.

The bill creating § 14-1515¢ was vetoed by then Mayor Bloomberg on the ground that it
“would unleash an avalanche of lawsuits against police officers.”” The Mayor continued, in his
disapproval message: “From the police officer’s perspective . . . every officer acting on a
description that includes some characteristic of a possible perpetrator would have to think about
whether taking action will result in a lawsuit.”>®® Nonetheless, the City Council persisted and §
14-151 was enacted by a veto override on August 22, 2013,

Subsequently, 8 14-151 was challenged in two separate court proceedings. One,
commenced by Mayor Bloomberg at the end of his third term, in September 2013, was withdrawn
by Mayor de Blasio a few months into his first term in April 2014. The other was brought by the
Police Benevolent Association and the Sergeants Benevolent Association and continued to
conclusion.>® Important to the litigation was the meaning of the phrase “the determinative factor”
as one of the required elements of proof of bias in Administrative Code § 14-151.

During the drafting of the law, NYPD requested that the phrase “the determinative factor”
be incorporated. According to the Department, in applying Fourth Amendment analysis,
demographic factors, such as race, could and should be considered in deciding whether to initiate
law enforcement action if, for example, it is a physical characteristic as part of a description of a

503 Id

S04 Formerly Patrol Guide § 203-25. Effective 6/2/21, Patrol Guide § 203-25 was re-numbered as Administrative
Guide § 304-17. It was also amended to include, “[T]he Department complies with Federal civil rights laws” including
“Title VI of the Civil Rights Act of 1964, which prohibits discrimination based on race, color, or national origin
(including language)” and “Section 504 of the Rehabilitation Act of 1973, which prohibits discrimination based on
disability.”

505 Here, the prohibition in the NYC Administrative Code is read to bar discrimination by all Members of the Service.
Despite CCRB'’s self-imposed limitation of investigations to uniformed members, the section applies to all members
as reflected by Administrative Guide § 302-17, which applies 14-151 to all members of the service.

506 | 71/2013.
507 Mayor’s Veto Message, M-1184-2013 (July 23, 2013).
508 |d

599 PBA of the City of New York, Inc. v. City of New York, 2014 N.Y. Slip Op. 31570 (U), aff’d 142 A.D.3d 53 (st
Dep’t June 23, 2016).
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suspect. It would only be unlawful to stop an individual if the deciding factor for doing so was
that the person stopped matched the race of the person described.5w

The Department’s language was adopted when Administrative Code § 14-151 was enacted.
The Code prohibits “intentional bias-based profiling” and reads:

[A]n act of a member of the force of the police department or other law enforcement
officer that relies on actual or perceived race, national origin, color, creed, age,
immigration or citizenship status, gender, sexual orientation, disability, or housing
status as the determinative factor in initiating law enforcement action against an
individual, rather than an individual’s behavior or other information or
circumstances that links a person or persons to suspected unlawful activity.5

Nonetheless, in its legal challenge to the provision, the PBA argued that the Criminal
Procedure Law empowers officers to stop a person upon reasonable suspicion. Therefore, they
argued, a local law could not prohibit a stop when an officer has reasonable suspicion. The
exception would be where race was the “sole” basis for the action. If no other factor supported
enforcement action, there would be no authority for the stop under the CPL because race alone
does not provide reasonable suspicion. However, the PBA argued, because state law authorized a
stop based on race along with other factors combining to give reasonable suspicion, the local law
conflicted with general law (the CPL) and was therefore void.

The Appellate Division rejected the challenge to the local law. It held that there is a
difference between “the determinative factor” (the language in 8§ 14-151) and a determinative
factor as posited by the PBA. If race was a determinative factor, a stop is authorized under the
CPL. If race was the determinative factor, it is barred under the criminal law. The court held that
the Administrative Code was not in conflict with the CPL because the Code required proof that
race was the determinative factor. For those purposes, the CPL and the NYC Administrative Code
are in sync.

The Appellate Division ruled the CPL and Administrative Code did not conflict for the
additional reason that they address two distinctly different areas of the law. The CPL proscribes
Fourth Amendment incursions. There, the findings in criminal court are based on objective criteria
and the totality of the circumstances. On the other hand, Administrative Code § 14-151 addresses
Fourteenth Amendment concerns. In that area, subjective intent of the officer comes into play in
deciding if the actions are discriminatory. Under Equal Protection analysis, it would be
discriminatory if, subjectively speaking, race was a motivating factor but not the only factor.
According to the Court, the distinction is that, for criminal procedure purposes, “a police stop that
is motivated by discrimination or pretext may still be upheld if it is otherwise supported by
reasonable suspicion” but might still be discriminatory under civil law.5?

10 NYPD Finest Message, Nov. 21, 2013.
51 N.Y.C. Admin. Code § 14-151(a)(1) (emphasis added).
512 PBA, 142 A.D.3d at 66.
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The Court added that selective enforcement is barred by the Equal Protection Clause.
“[T]he Constitution prohibits selective enforcement of the law based on considerations such as
race. But the constitutional basis for objecting to intentionally discriminatory application of laws
is the Equal Protection Clause, not the Fourth Amendment.”s** Under § 14-151, a claim of “bias-
based profiling” against an individual officer must be founded upon proof that the officer: (1)
relied upon actual or perceived membership in a protected class; (2) as the determinative factor in
initiating a law enforcement action against an individual; (3) rather than the individual’s behavior
or other information or circumstances that linked the individual to suspected unlawful activity; and
(4) the officer engaged in bias-based profiling intentionally.

When one analyzes the combined elements of proof required by § 14-151, a case against
an officer is quite difficult to prove. Mere disparate treatment or impact is not enough. Cases
claiming selective enforcement or pattern and practice alone would also fail under 8 14-151 if the
officer had sufficient Fourth Amendment grounds for the stop, frisk, search or arrest. During
investigations, if there is proof that bias was a determinative factor in an enforcement action, that
proof can be, and usually is, countered by evidence that the action was otherwise legally justified
and cause for enforcement. Take the prototypical case of a summons for an open container
violation. If the officer had reason to believe the civilian had alcohol in an open container, a bias
claim under 8 14-151 fails absent further proof that the action was taken with the intention of
discriminating, even if the officer gave a ticket to a protected class member while ignoring
contemporaneous violations by others. If, however, intentional bias is proven in the enforcement
action, an abuse of authority based on a Fourteenth Amendment violation may still be pursued.

Fourth Amendment analysis is measured by looking at the surrounding circumstances
objectively. Equal Protection analysis, and profiling investigations, look at the subjective
motivation of the officer. A recent decision by the Appellate Division, Third Department, may
upend the bifurcated analysis between equal protection investigations and Fourth Amendment
scrutiny. In People v. Jones,> the court held that the state constitution, Article 1, sec. 12, does
not preclude a challenge to a traffic stop on racial profiling grounds even where the officer had
probable cause to believe the motorist had violated the Vehicle and Traffic Law. In that case, the
defendant was observed to have made a turn without proper signaling. The observation was made
by officers following the car during a narcotics surveillance operation. The Appellate Division
acknowledged that federal and state precedent held that neither the Fourth Amendment nor the
state constitution would justify suppression on a claim that the asserted justification is pretextual,
i.e., the primary motivation of the officer was bias rather than enforcement of the VTL.5> But the
Court held that suppression is an available remedy in a criminal case when *“assessed objectively

513 |d. at 67. This is consistent with Judge Scheindlin’s statement in 2013 in the Floyd Liability Opinion that the City
“continue[s] to endorse the unsupportable position that racial profiling cannot exist provided the stop is based on
reasonable suspicion. This position is fundamentally inconsistent with the law of equal protection and represents a
particularly disconcerting manifestation of indifference.” 959 F. Supp. 2d at 665-67.

514 people v. Jones, 210 A.D.3d 150 (3d Dep’t 2022).

515 Whren v. United States, 517 US 806 (1996); People v. Robinson, 97 N.Y.2d 341 (2001). But compare, The
Appellate Division, First Department has decided that suppression in a criminal trial is not an available remedy for
discriminatory enforcement. People v. Dula, 198 A.D.3d 463 (2021).
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with reference to the facts and circumstances of the encounter” the “traffic stop was premised on
racial profiling.”

Suppression of evidence in a criminal case is a serious matter to be applied with caution.
Nonetheless, the Appellate Division is willing to consider suppression when traffic laws are
selectively enforced. The Police Commissioner has considerable latitude in governing police
conduct as she writes the Departmental Manual. He could, if he chose, follow the lead of the
Appellate Division and sanction bias by looking at both the subjective motivation of the officer
(current practice) and the objective facts surrounding the conduct, i.e., condemning discrimination
in selective stops even where reasonable suspicion might otherwise justify a particular stop.

ii. Comparing Language in Sections of Law to Sections of the NYPD
Administrative Guide

The NYPD Administrative Guide adopts a two-tier approach to bias and profiling
complaints, distinguishing “Bias-Based Policing” from “Racial Profiling,” and prohibiting both.
The definition of bias-based policing in the NYPD Guide tracks the stringent language in the
Administrative Code. On the other hand, the bar against racial profiling in Administrative Guide
8 304-17(3) adopts a broader standard.

Paragraph 5 of NYPD Administrative Guide 8 304-17 repeats the Administrative Code
language barring an officer from intentionally engaging in Bias-Based Policing (also
interchangeably called Bias-Based Profiling in the Administrative Guide):

The Administrative Code and Department policy prohibit . . . officers from
intentionally engaging in bias-based profiling, which is defined as ‘an act of a
member . . . .that relies on actual or perceived race, national origin, color, creed,
age, immigration or citizenship status, gender, sexual orientation, disability, or
housing status as the determinative factor in initiating law enforcement action
against an individual, rather than an individual’s behavior or other information or
circumstances that links a person or persons to suspected unlawful activity.5

“Bias-based profiling” under this section of the Guide and under the Administrative Code
broadly protects against enforcement on the basis of national origin, gender, disability, sexual
orientation, immigration or citizenship status and housing status.

Separately, Racial Profiling is barred by paragraph 3 of Administrative Guide § 304-17:

Race, color, ethnicity, or national origin may not be used as a motivating factor for
initiating police enforcement action. When an officer’s decision to initiate
enforcement actions against a person is motivated even in part by a person’s actual
or perceived race, color, ethnicity or national origin, that enforcement action
violates Department policy unless the officer’s decision is based on a specific and

516 Admin. Guide § 304-17(5) (emphasis added).
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reliable suspect description that includes not just race, age, and gender, but other
identifying characteristics or information.s*

“Racial profiling” under the Patrol Guide enforces the Fourteenth Amendment and applies
to acts based on race, color, ethnicity and national origin. It does not include profiling based on
disability, sexual orientation, immigration status, citizenship status, or housing status.

To its credit, the Department has opted to go beyond the Administrative Code and seeks to
protect Fourteenth Amendment interests even when an enforcement action might satisfy the Fourth
Amendment. It bans profiling of persons with protected status when racial considerations are a
motivating factor “even in part.”s

Specifically, with regard to SQF activity, the Administrative Guide continues this more
expansive approach and warns that:

Individuals may not be targeted for any enforcement action, including stops,
because they are members of a racial or ethnic group that appears more frequently
in local crime suspect data. Race, color, ethnicity, or national origin may only be
considered when the stop is based on a specific and reliable suspect description that
includes not just race, gender, and age, but other identifying characteristics or
information.s

This is repeated in Patrol Guide 212-11 (“Investigative Encounters™). “In addition, a
person may not be stopped merely because he or she matches a generalized description of a crime
suspect, such as an 18-25 year old male of a particular race.”*® Such a stop would implicate both
the Fourth and Fourteenth Amendments.

On May 31, 2022, CCRB publicly posted a series of amendments to its Rules. The
amendments were approved and adopted by the Board on September 14, 2022. There, the Board
defines “Racial Profiling” to mean “a law enforcement action initiated by a member of the Police
Department against a civilian that is motivated, at least in part, by the civilian’s actual or
perceived race, color, ethnicity or national origin, unless the decision to initiate the law
enforcement action is based on a specific and reliable description of a suspect in a recently reported
crime or series of crimes that includes not just race, age, and gender, but other identifying
characteristics or information.” 52

517 Admin. Guide § 304-17(3) (emphasis added).

518 The language was developed with the help of and the advice of the Monitor Team. The Court, in the Floyd Liability
Opinion, found: “To establish discriminatory intent, plaintiffs must show that those responsible for profiling did so
‘at least in part because of, not merely in spite of, its adverse effects upon the profiled racial groups. Plaintiffs are not
required to prove that race was the sole, predominant, or determinative factor in a police enforcement action.” 959 F.
Supp. 2d at 662.

519 Admin. Guide § 304-17(4).
520 patrol Guide § 212-11.

%21 https://rules.cityofnewyork.us/rule/implementation-of-charter-changes-and-other-amendments/  (emphasis
supplied).
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It is unclear why the Board chose to alter the language, previously approved by the Court
in Floyd, by substituting “at least in part” for the language in the Patrol Guide—*“even in part”—
or if the substitution carries any consequence for enforcement.52

Finally, the NYPD Disciplinary System Penalty Guidelines defines an abuse of discretion
to include an “enforcement action such as an arrest or summons for which there is a lawful basis,
however, but for the officer’s improper motive, enforcement action would not have been taken.”s
Does the use of a “but for” analysis here require proof that bias was “the determinative factor” or
that the arrest was motivated in part by bias? Time will tell whether this provision is invoked when
investigating allegations of selective enforcement.

iii. Burden of Proof, Class by Class

The scope of coverage for different groups of civilians varies under different provisions of
the Charter, the Administrative Code and the NYPD Administrative Guide.

e Racial Profiling, under § 304-17, paragraph 3 of the Administrative Guide, the
narrowest of coverage, protects against discriminatory enforcement based on actual or
perceived race, color, ethnicity, or national origin.

e “Act of bias” under 8§ 441 of the Charter covers acts based on race, ethnicity, religion,
gender, sexual orientation or disability.

e “Bias-based Policing (or Profiling)” under Administrative Code § 14-151 and
paragraph 5 of Administrative Guide § 304-17 uses the broadest definition, looking at
bias based on actual or perceived race, national origin, color, creed, age, immigration
or citizenship status, gender, sexual orientation, disability, or housing status.

The last, the broader definition in the Administrative Code and Administrative Guide
8 304-17(5), requires proof that class identification was the determinative factor in a police
decision to act. For the more limited class, defined by Administrative Guide § 304-17(3), and in
particular with regard to stop and frisk actions, proof is sufficient if enforcement was motivated
even in part by class identification.

Of 5,077 discrimination allegations®** logged by IAB as of March 31, 2021, 3,392 (66.8%)
alleged bias based on race, color, ethnicity or national origin—the groups covered by § 304-17(3).
The remaining complaints—1685 (33.2%)—were claims of discrimination based on the other
groups itemized in the Administrative Code—age, immigration or citizen status, gender, sexual
orientation, disability, and housing status.5?

522 «“At |east in part. . .” is language used in the Floyd Liability Opinion. 959 F. Supp. 2d at 662

522 NYPD Disciplinary System Penalty Guidelines at 27 (Feb. 15, 2022), https://www nyc.gov/site/nypd/about/about-
nypd/policy/nypd-discipline-matrix.page.

524 3,336 cases. Item 167, City 09.01.23 Feedback to Yates Report.

525 Internal Affairs Bureau Assessment and Analysis Unit, Profiling Case Analysis Report, updated as of Mar. 31,
2021.
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iv. Consolidating Bias Investigations and Allegations

It is particularly fitting that profiling cases in the future will be considered by CCRB in
conjunction with SQF complaints.5®  After reviewing a number of profiling investigations,
Plaintiffs’ counsel expressed dissatisfaction with the adequacy of NYPD handling of bias
complaints:

IAB investigators sidestepped clear inference of racial profiling or selective
enforcement in certain stops. Their investigations frequently ignore how the choice
to make stops may reflect racial profiling and how race factors into whom officers
deem suspicious—an issue that lies at the heart of the Floyd liability opinion.5?’

Without revisiting the files viewed by Plaintiffs, the point made is a good one: Complaints
of SQF misconduct and profiling should be examined as one inextricable whole. Commencing in
2022, the two halves of the Floyd opinion (detailing both Fourth and Fourteenth Amendment
concerns) are properly conjoined for the first time.

Any investigation of an SQF-profiling complaint requires determining both whether the
officer had discriminatory intent and whether the officer had reasonable suspicion. The bias
decision should not be artificially isolated from the suspicion issue being decided. It is difficult
enough to decipher whether profiling was intentional (under paragraph 5) or what motivated an
officer (under paragraph 3), but the difficulty is unduly compounded when the judgment is made
in a silo, stripped of an evaluation of the surrounding circumstances that led to the encounter. In
an IAB investigation, IAB Guide § 620-58 specifically directs that “[t]he officer should articulate
in their own words, the specific circumstances that provided the basis for their actions or
inactions.” This is proper and necessary. The problem in the past, however, was that IAB’s
determination of “the basis” for the officer’s actions was made separately from CCRB’s resolution
of the reasonable suspicion issue. Ultimately, it is too easy for an NYPD investigator to dismiss a
profiling complaint because that investigator believed the subject officer had reasonable cause to
engage the complainant without the full benefit of the companion CCRB investigation.

In 2016, there were 34 SQF allegations, involving 14 subject officers, that had a racial
profiling allegation spun off to IAB and which were fully investigated and closed by a vote of a
CCRB panel. CCRB substantiated 14 of the SQF allegations, against seven of the officers. The
remainder were unsubstantiated or exonerated. In 2017 to 2018, there were 41 SQF allegations,
involving 20 subject officers, that were fully investigated and closed by CCRB panels and where
a racial profiling allegation was spun-off to IAB for the same complaint.®® 21 SQF allegations
were unsubstantiated and 20 SQF allegations ended with exoneration. None of the 41 SQF

526 The Charter directs CCRB to investigate both bias-based policing and racial profiling. N.Y.C. Charter § 440(c)(1).
527 etter to the Monitor, Re: Review of IAB Investigative Files, (Apr. 17. 2020).

528 There were 126 SQF allegations in CCRB with a spin-off racial profiling allegation sent to IAB. 85 of the SQF
allegations did not close with a finding on the merits by CCRB either because they were truncated, closed for pending
litigation, mediated, the officer was unidentified, or the complainant was uncooperative. While CCRB mediates a
substantial number of the SQF complaints with a racial profiling allegation, NYPD does not mediate profiling
complaints that it receives.
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allegations were substantiated by CCRB. In none of these cases was the profiling investigation
substantiated by the NYPD.

Itis difficult to know if, in the future, consolidation of allegations into a single investigation
will or will not lead to a higher rate of substantiation.

V. Discourtesy, Slurs, Offensive Language, and Proof of Bias

If a complaint alleges that an officer used a racial slur but does not allege any additional
bias-based enforcement, that allegation is investigated by CCRB as “offensive language.”
Offensive language complaints made to NYPD are sent to CCRB. If a racial slur is alleged in
connection with other race-based law enforcement conduct, the complaint was investigated by the
NYPD as a racial profiling investigation (until CCRB begins conducting profiling investigations).

What happens if a profiling complaint also contains a racial slur allegation? In the past,
the allegations were split.*® In the future, CCRB can also investigate bias complaints made by a
civilian along with the slur allegation. However, NYPD may continue to investigate profiling
complaints while CCRB will continue to investigate the offensive language complaint.

Nothing prevents NYPD from independently examining both the slur and the bias
allegations at any point in time. In cases where there is no civilian complainant, NYPD may be
the only available body authorized to investigate. So, for example, going forward, when CCRB is
unable to pursue a profiling complaint for want of cooperation by a civilian complainant, if there
is evidence of bias, it would seem appropriate for IAB/BIU to complete the investigation
notwithstanding CCRB’s abstention.

Even though CCRB and the Department distinguish discourtesy from offensive language,
neither the Patrol Guide nor the Administrative Guide define discourtesy. Subdivision one of
Patrol Guide § 203-10 (now Administrative Guide § 304-06) prohibits “[e]ngaging in conduct
prejudicial to good order, efficiency, or discipline.” This subdivision has been cited by CCRB
investigators when substantiating a finding of discourtesy.

Administrative Guide § 304-06 prohibits “[u]sing discourteous or disrespectful remarks
regarding another person’s age, ethnicity, race, religion, gender, gender identity/expression, sexual
orientation, or disability.” This apparently is used when an offensive language (slur) allegation is
adjudged.5

The Disciplinary System Penalty Guidelines define and distinguish discourtesy and
offensive language, with the latter carrying a much heavier presumptive penalty—five penalty
days vs. 20 penalty days.®** The Guidelines define Discourtesy to include “foul language, acting

523 Although NYPD sent the slur allegation to CCRB, while keeping the profiling investigation, in practice IAB/BIU
would investigate the slur as well.

530 Note that housing status, immigration status, or citizenship—categories protected by the Administrative Code—
are not listed as a basis for an offensive language claim under Administrative Guide § 304-06.

%31 Disciplinary System Penalty Guidelines at 26. https://www1 nyc.gov/assets/nypd/downloads/pdf/public_informat
ion/nypd-disciplinary-penalty-guidelines-effective-2-15-2022-final.pdf.
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in a rude or unprofessional manner (such as demeanor or tone), and flashing rude or offensive
gestures that is unjustified or unwarranted with no legitimate law enforcement purpose.”s
Offensive language is defined as “more serious conduct than discourtesy and includes slurs based
on membership in a protected class such as race, religion, ethnicity, gender, gender identity, sexual
orientation, age or disability.”s

The Guidelines also added a new category, prohibiting “Hate Speech” which is “[s]peech
or other form of expression that is intended to intimidate, attack, or threaten/incite violence against
a person or group on the basis of national origin, ethnicity, color, religion, gender, gender identity,
sexual orientation, disability or other protected class.”s* This offense carries a presumption of
termination. The Guidelines state, “Hate Speech is more egregious than ‘Offensive Language’
and may not be language that merely offends or insults an individual or is considered rude,
distasteful or offensive but rather shocks the conscience.”s

In 2019 the Office of the Inspector General for the NYPD (OIG-NYPD) examined the files
in 888 profiling cases, none of which had been substantiated. It recommended that CCRB
investigate profiling complaints under its “abuse of authority” jurisdiction.®® In defending its
failure to substantiate profiling complaints, the Department argued, “[e]ven the best investigative
protocols, and the NYPD believes that it has the best protocols in place, cannot go inside an
officer’s mind to glean, and prove by a preponderance of the evidence, intent or motivation.”s

OIG-NYPD acknowledged that “biased policing complaints are often difficult to
substantiate because of the need to prove discriminatory intent” and that “CCRB may need
additional data and records from NYPD—and on an expedited basis—to complete such
investigations in the required time frame.”s3

The report also focused on the decision to split profiling complaints from complaints of
offensive language (slurs). It recommended that “offensive or derogatory language associated
with an individual’s actual or perceived protected status, such as an officer’s use of racial slurs
[should be] classified, investigated, and adjudicated as biased policing.”’s®

532 NYPD Disciplinary System Penalty Guidelines, supra note 30 at 25.
533 Id.

53 d. at 47.

535 Id.

53 OIG-NYPD, Complaints of Biased Policing in New York City: An Assessment of NYPD’s Investigations, Policies,
and Training, supra note 498 at 40-42, 56, https://www1.nyc.gov/assets/doi/oignypd/response/FinalResponse_to
IG_v2_81619.pdf.

57 NYPD Final Response to Complaints of Biased Policing in New York City at 7-8, (Aug. 16, 2019).
https://www1.nyc.gov/assets/doi/oignypd/response/FinalResponse_to IG_v2_81619.pdf.

538 QIG-NYPD, Complaints of Biased Policing in New York City: An Assessment of NYPD’s Investigations, Policies,
and Training, supra note 498 at 42.

539 d. at 52.
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As well, the OIG June 2019 report observed, “NYPD’s early intervention and performance
monitoring systems do not monitor biased policing allegations . . . with the same depth and
diligence that NYPD brings to tracking excessive force claims involving NYPD personnel.”s%

There ensued a dialogue between OIG-NYPD and NYPD about the feasibility and legality
of counting slurs as a biased policing matter.>* Without repeating the interchange in full, in
essence the Department argued:

Establishing use of a slur does not require proof of intent, but showing profiling does.
Combining them might make proving slurs more difficult by imposing a “higher
standard.”s#2

The “statutory scheme of division of cases between the NYPD and the CCRB does not
currently allow for the NYPD to investigate such allegations of misconduct.”>*
Biased policing under the Code requires more than a biased “act” such as uttering a
slur. It requires a biased enforcement “action” such as a stop or arrest.>*

RMB has, through its monitoring and intervention programs “undertaken a non-
disciplinary review of complaints alleging both protected-class profiling and offensive
language, which could be indicative of an officer who can benefit from additional
Training irrespective of the disciplinary outcome of the . . . case.” 54

OIG-NYPD responded*¢ by asserting:

Nothing requires NYPD to engraft an intent element in defining slurs as misconduct.
The fear of a “higher standard” of proof for slurs is misplaced.

The statutory division does not prevent NYPD from conducting concurrent
investigations as it does in cases of excessive force.

A slur issued in the course of police enforcement is an “action” that meets the statutory
standard.>

Notably, the dialogue has focused entirely upon the strict language of the Administrative
Code and the Charter without taking into account the Department’s ability to set a higher standard
of conduct for officers than the minimum required by law. Local laws establish a floor, not a
ceiling. The Police Commissioner is free to prohibit biased policing proactively. If the elements
of proof required by the Administrative Code are too difficult, if not impossible, to meet, the Police

540 Id. at 3.

%41 See generally id.; NYPD, Final Response to Complaints of Biased Policing in New York City.

21d. at 8.
543 d. at 13.
41d. at 12.
591d. at 4.

546 O1G-NYPD, Annual Report 2020, supra note 500 at 3, 9.

%47 In People v. Jones, 210 A.D.3d at 156, the Appellate Division, wrote that “most relevant” to objective assessments
of profiling was a “consideration of the officers’ actions and comments during the encounter.” In the Jones case, the
requirement was satisfied by evidence of a “highly concerning racist statement” made by the officer.

121



Case 1:08-cv-01034-AT Document 936  Filed 09/23/24 Page 132 of 506

Commissioner can alter the Administrative Guide to effectuate the goal in a manner above the
minimum required by the Administrative Code with robust enforcement against biased policing.
As was demonstrated earlier, nothing prevents the Police Commissioner from adopting OIG’s
recommendation in defining misconduct under the Police Guide or the Administrative Guide as
independent grounds for enforcing anti-discriminatory measures and in authorizing concurrent
investigations by CCRB and IAB. The distinction between “acts” or “actions” and “words” or
“slurs” is an artificial construct which the Police Commissioner has complete authority to
dismantle. Now that CCRB has jurisdiction to investigate these matters, the Department and
CCRB should work together to overcome inappropriate hurdles in proving bias where it exists.

Vi, A Look into Prior Wrongs and Patterns in Bias Cases

Following a February 2021 hearing on racism, bias, and hate speech in the NYPD, the City
Council determined there was a “need for performance of a comprehensive public integrity
investigation to identify any instances of previous professional misconduct by an NYPD employee
who has been found to have engaged in an act exhibiting racism or bias or in hate speech.”**® The
goal was to review in a comprehensive way, harassment, discourtesy, slurs and profiling in an
officer’s past. The Council Committee found that “neither the IAB nor the CCPC has yet taken
the initiative to proactively investigate past professional conduct by any NYPD employees found
to have engaged in racist, biased, or hate speech.”s*

On April 25, 2021, the City Council added a new section 441 to the City Charter.5® Its
provisions did not take effect until 270 days thereafter, on January 20, 2022. By its terms, the
NYPD, the Commission on Human Rights (CCHR), and the Department of Investigation (OIG-
NYPD) are required to advise CCRB of any final determination, in the last five years, by CCHR
that an officer engaged in an act of bias.

Charter section 441 defines an “Act of Bias” as:
[A]n act stemming from a specific incident:

(1) that is motivated by or based on animus®* against any person on the basis of
race, ethnicity, religion, gender, sexual orientation or disability, and

548 City Council Committee Report of the Committee on Civil and Human Rights, Intro. No. 2212-A, at 9 (Mar. 25,
2021), https://legistar.council.nyc.gov/LegislationDetail.aspx?1D=4770945&GUID=B5D55B19-DOFD-440C-999F-
1708BF09F374&0ptions=1D%7cText%7c&Search=2021%2f047.

%9 1d. at 10.

550 | ocal Law 47 of 2021, https://legistar.council nyc.gov/LegislationDetail.aspx?1D=4770945&GUID=B5D55B19-
DOFD-440C-999F-1708BF09F374&Options=1D%7cText%7c&Search=2021%2f047. The Mayor took no action
upon the bill, presented to him on March 25, 2021 Id. As such, it became law without approval 30 days later. N.Y.C.
Charter 8§ 37.

551 “Animus” is introduced for the first time, without further definition.
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(ii) that the board is empowered to investigate pursuant to paragraph 1 of
subdivision c of section 440.5%2

In essence, the section proposes two reforms long sought by advocates: (1) it takes slurs
and discourtesies into account when looking at biased behavior, rather than concentrating solely
on particular acts of bias in enforcement; (2) it looks at history for patterns.

The former directly addresses an argument made by NYPD in its August 16, 2019,
response to the OIG report on biased policing. An “act of bias” is distinguished in its definition
from “enforcement actions” required by Administrative Code § 14-151. A slur is an act of bias,
whether one considers it a biased enforcement action or not.

Under the new Charter provision, CCRB will also define a new term, a “severe act of
bias,” thereby separating “acts of bias” from “severe acts of bias.” CCRB may conduct its own
investigation of past acts of bias and must conduct the investigation if there was an earlier finding
of a severe act of bias. This review is to be conducted for past findings by any “covered entity”
which includes not only CCHR, but also DOI, NYPD, any court, or any other officer or body
designated by the Board.

Effective October 22, 2022, CCRB has adopted new regulations with a definition of a
“severe act of bias” as:

“an act of bias by a member of the Police Department that (i) causes death, physical
injury, or serious psychological or economic injury to the victim(s) of the act, (ii)
subjects the victim(s) of the act to demeaning, degrading, or humiliating treatment,
or (iii) involves criminal conduct, sexual misconduct, threat of violence, or conduct
that otherwise shocks the conscience.”

On January 12, 2023, the PBA filed an Article 78 proceeding to enjoin and declare as
illegally overbroad the definition of a “severe act of bias.” It argues that the word “severe” requires
a high standard before the label attaches since it triggers significant consequences. In this case,
the petition alleges that “it is difficult to conceive of any alleged act of bias that CCRB could not
claim is “‘demeaning, degrading, or humiliating’ to the alleged victim.” As such, the agency has
failed to adequately distinguish severe acts of bias from other acts of bias.s?

CCRB can examine off-duty acts of bias if the conduct could have: (i) resulted in discipline;
(i) could have had a disruptive effect on the mission of the Department; and (iii) the Department’s
interest in preventing disruption outweighed the member’s speech interest. In either case, the
Board may make a recommendation “for remedial action, including training, discipline, where

552 This subparagraph introduces potential confusion since it remains unclear if a civilian complaint is necessary and
whether non-uniformed members of the service were meant to be included.

53 NYC PBA v. City of New York, Index No. 150441/2023, Doc. No. 22 at 25, 2024 NY Misc LEXIS 14 (Sup. Ct. NY
Cty, 2023). The court agreed, on January 3, 2024, that CCRB’s definition of “severe act of bias” needed further detail
and barred “past professional conduct investigations” until the definition was further clarified. NYSCEF Doc. No.
71. A Notice of Appeal was filed by the PBA on February 9, 2024.
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consistent with section 75 of the civil service law, or both.”* The Police Commissioner is to
report back on the level of discipline and any penalty imposed, with a detailed explanation” if he
varies from the Board’s recommendation.ss®

Because, for all practical purposes, neither CCHR nor NYPD have made any findings of
bias against a uniformed police officer,>® the impact of the Charter’s new mandate to look back is
uncertain. Is the Charter provision asking CCRB to look for patterns of past behavior in a new
inquiry or to re-open prior unresolved cases? In any event, going forward, the new section 441,
working in combination with CCRB’s expanded authority, empowers CCRB to:

1. Investigate racial profiling complaints;

2. Combine those investigations with allegations of offensive language, discourtesy
and even stop and frisk misconduct;

3. Keep a record of past allegations and open them to review as new complaints come
in; and

4, Look for patterns.
G. SQF Investigations Within the Department
I. Supervisory Review

In the absence of a civilian complaint, a supervisor who becomes aware of an improper
stop, question, frisk, a failure to comply with the Court-ordered provisions of Patrol Guide § 212-
11, or a violation or any related offenses that might otherwise be investigated by CCRB if there
were a civilian complaint, can file a “Supervisor’s Complaint Report/Command Discipline
Election Report” with the Commanding Officer or Executive Officer for “corrective action.”s*

As observed by CCPC:

Supervisors have the important duty to guide their subordinates and take action to
prevent or correct mistakes and misconduct. The failure to do so can not only lead
to inadvertent misconduct by subordinates but can actually encourage misconduct
if the subordinates observe that there are no negative consequences. When the
supervisor is the person engaging in misconduct, the supervisor models that
behavior for colleagues, and sends a message that such transgressions, and perhaps
others, will be tolerated. Because of the possible far-reaching impact, these types
of cases merit significant penalties.5®

54 N.Y.C. Charter § 441(d)(2).
5% |d. § 441(d)(4).

556 The Monitor team was recently advised, at a meeting with CCRB personnel on April 3, 2023, that there are 111
profiling investigations underway by CCRB.

557 patrol Guide § 206-01 (Now AG § 318-02); PD468-123.

58 CCPC, Nineteenth Annual Report at 99 (Dec. 2019), https://www1 nyc.gov/assets/ccpc/downloads/pdf/Annual-
Nineteen-Report.pdf.
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At trial in Floyd, the City asserted that NYPD was able to identify and prevent
unconstitutional stops, in part, because sergeants “routinely witness stops made by officers.”s*
However, the Court concluded that this was not an “effective means for monitoring the
constitutionality of stops . . . [because] sergeants do not effectively monitor the constitutionality
of stops even when they are present.”s®

The Court lamented, “when officers were found to have made *bad’ stops, little or no
discipline was imposed. The evidence showed that the NYPD turned a blind eye to its duty to
monitor and supervise the constitutionality of the stops and frisks conducted by its officers.”s! The
Court found, “[d]eficiencies . . . with respect to stop and frisk and in the disciplining of officers
when they were found to have made a bad stop or frisk. Despite the mounting evidence that
many bad stops were made, that officers failed to make adequate records of stops, and that
discipline was spotty or non-existent, little has been done to improve the situation.”?

To date, this problem has been addressed in part by improved stop reporting, supervisory
reviews and audits. While sergeants are correcting stop reports and, on occasion, providing
instructions for stops they find to be improper, there is no evidence that sergeants, or any other
supervisory authority within the Department, impose discipline for wrongful stops or frisks unless
brought to the Police Commissioner’s attention by CCRB or, on rare occasion, following an audit.
The Floyd Court’s observation that “discipline was spotty or non-existent” for SQF misconduct
continues today. Absent a CCRB complaint or capture by audit, there is little evidence that
supervisors within a command are reporting and referring SQF misconduct for investigation or
discipline. Mandatory audits, (QAD, RAND, or PIE), are useful tools for identifying failures to
comply with PG § 212-115% or the Court’s orders. But the question remains whether discipline
ensues when SQF misconduct is identified, not by CCRB, but internally within a command,
whether by supervisors, by audit or otherwise. Are commanding officers, ICOs, or supervisors
identifying and disciplining improper stops and frisks? Without a civilian complaint, does the
Department self-police misconduct and does it invoke discipline when it discovers officers have
engaged in unconstitutional behavior, including repeated SQF misconduct? From records
produced by NYPD thus far, it would seem not.

The Department, with the participation of the Monitor, has established certain procedures
for supervisory review and assessment of street-encounter activity, regardless of whether there was
a civilian complaint. “As required by the court orders, Patrol Guide Section 212-11 provides for
a more robust supervision of officers with regard to their stop and frisk activity.” This is a

559 Floyd Liability Opinion, 959 F. Supp. 2d at 610.
560 |d. at 610-11.

561 Id. at 590.

%62 1d. at 561.

%63 Procedure Patrol Guide § 212-11. This is a detailed, 16-page directive, which has been developed with oversight
by the Court.

%64 Seventh Report of the Independent Monitor, December 13, 2017, at 11.
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separate process from audits conducted after the fact by QAD. As explained in the Monitor’s
Fourth Report, the supervisory review includes an assessment of SQF compliance:5

The new Patrol Guide section 212-11 governing stops and frisks requires
supervisors to respond to the scene of stops when feasible, discuss the
circumstances of the stop with the officer making the stop before the end of the
officer’s tour, and review the officer’s stop report form and activity log. The
supervisor must determine whether the stop was based on reasonable suspicion of
a felony or Penal Law misdemeanor; if a frisk was conducted, whether the frisk was
supported by reasonable suspicion that the person was armed and dangerous; if a
search was conducted, whether it was reasonable; and if force was used, whether
the use of force was reasonable. The supervisor must direct the officer to make
corrections to the stop report form if it is inaccurate or incomplete, and, if
appropriate, instruct the officer or refer the officer for additional training or other
remedial action, including, if appropriate, disciplinary action.

Similarly, the Collaborative Plan recently adopted by the City promises that “The NYPD
will require supervisors to proactively monitor discretionary officer activity for indications of bias-
based policing and take corrective measures immediately.”s® The Monitor team has not been
advised of any steps taken, thus far, to implement that portion of the Collaborative Plan.

Self-examination by the Department of improper SQF activity is dependent upon: (a) on-
the-scene supervision, which can occur if a supervisor is on scene or notified of the encounter;
(b) review of stop reports and associated BWC footage, which is possible only if the officer has
filed a stop report; and (c) audits, including ICAD, PIE and BWC reviews, which may catch some
SQF activity that was not, but should have been, reported.®®” “The underreporting of stops has
been acknowledged by the Department and by officers and supervisors in focus groups conducted
by the Monitor, and explicitly identified in NYPD audits.”s6

While helpful, none of these “screens” can fully capture the many occasions when an
officer stops, questions, or frisks a civilian. If the officer does not file a report; a witness does not
file a complaint; a supervisor does not appear at or review the stop; or an audit does not uncover
the failure to report, the encounter will go unmonitored and escape review. The number of times
this may occur could be large and is important to any assessment of NYPD compliance with the
Floyd orders. The parties acknowledge the need to identify unreviewed stops and continue to work
with the Monitor.

As noted by the Monitor in the Thirteenth Report submitted to the Court:

565 Fourth Report of the Independent Monitor, November 18, 2016, at 18.
566 NYC Police Reform and Reinvention Collaborative Plan, Adopted by the City Council Mar. 25, 2021, at 12.

%67 At the time of this writing, at the direction of the Court, the Monitor is conducting research studies of BWC videos
that will, during the period of the study, identify some unreported stops. The purpose of the pilot, however, is
informational, not disciplinary.

68 Eleventh Report of the Independent Monitor at 13 (Oct. 28, 2020), https://www nypdmonitor.org/wp-
content/uploads/2020/11/11th-Report-Submission-2.pdf.
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There is substantial evidence suggesting that many NYPD officers do not submit
reports documenting all of their stops of civilians in years 2016 to 2019. These
undocumented stops may undermine the reliability of statistical analyses to identify
racially disparate stop report patterns and practices in NYC.5%°

The Report aptly summed up the problem as follows:

It is important for the NYPD to strengthen its efforts to ensure that officers
document all of their stops. Without complete stop data, it will not be possible to
conduct valid and reliable statistical analyses that can appraise whether the NYPD
is in substantial compliance with the Court’s remedial order.5

If a supervisor is notified of and responds to a contemporaneous encounter, the primary
responsibility for ensuring that a stop, frisk, or search is proper rests with the supervisor.s* The
NYPD catalogues that information in its stop reports. For the third quarter of 2020, supervisors
were “on the scene” in 1,132 of 1,519 reported stops.5? After the encounter, if a stop report is
written (either at the scene or at the end of the tour), that stop report, describing the circumstances,
is reviewed by a supervisor, and may be audited.5”

As found in the Eleventh Monitor Report, supervisors reviewed 12,958 stops and found 66
failed to articulate reasonable suspicion for the stop.5”* They reviewed 7,290 reports of a frisk and
found 60 failed to offer a sufficient basis for the frisk.5> Supervisors reviewed 4,721 reported
searches and found 64 of the reports lacked sufficient basis for the search.5”® Concededly, it is
difficult to determine whether the fault lay solely in the articulation in the reports or in the
underlying stop and frisk itself. Some could be a simple failure to report accurately and
completely; some may be the product of illegal stops and frisks.

A stop report that does not sufficiently articulate the reasonable suspicion for an otherwise
legal stop or frisk can and should be corrected by revising the report. However, if a supervisor
determines that the stop, frisk or search itself was improper, the encounter should be investigated
and the officer subject to discipline if appropriate, not merely “corrected” by revising the report
after the fact. The supervisor has a responsibility to correct behavior, not just the stop report. By
either guidance or discipline, the supervising officer and the Department have a duty to address

%69 Thirteenth Report of the Independent Monitor, supra note 503 at 4.
570 1d. at 63.
5 Patrol Guide § 212-11.

572 %30 2020 Floyd SQF redacted” matrix, on file with the Monitor. In 11 of the 1,132 cases, the supervisor reported
that there was not sufficient basis for the stop. In none of the 11 cases was there “follow-up disciplinary action”
reported.

573 More than 7,000 stop reports are audited by QAD each year. Eleventh Report of the Independent Monitor, supra
note 569 at 79.

574 1d. at 48.
575 4.

57 1d. Precinct supervisors are less likely to find flaws in the Stop Reports than outside auditors. Upon review by
QAD of a large sample of Reports approved by supervisors, QAD found about 20% to be insufficient. Id. at 80.
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the underlying misconduct. Whether findings of “insufficient basis” in the reports are investigated
beyond a simple review of the stop report itself is unknown. One thing is clear: Not one of the
2019 stop reports found wanting by supervisors resulted in discipline being imposed for an illegal
stop, frisk, or search, although a number received guidance in the form of training, instruction, or
both.5”” Supervisors have a duty to investigate and address Fourth and Fourteenth Amendment
violations, not simply to “paper over” them. If that is being done, assuming discipline is
appropriate in some number of cases, it is not reflected by the statistics.

In 2019, QAD looked at more than half of the stop reports which were filed—7,475 of
13,459. QAD found 6,050 of those sufficiently justified the stop. Similarly, 3,233 of 3,434 frisk
reports were found to be sufficient and 2,312 of 2,473 search reports were sufficient.5® That
means, according to QAD, officers did not articulate a sufficient basis for 1,415 stops, 201 frisks,
and 161 searches. Again, what is not known is how many of those were actually illegal stops,
frisks, or searches and how many were legally conducted encounters which were poorly described
in the stop reports. Although some guidance or negative CRAFT entries may have been instituted
at the command as a result of a QAD audit, NYPD does not conduct a misconduct investigation
by IAB, OCD, or DAO based on a QAD audit. Without further investigation or more explicit
description of the stop or stop report deficiency by supervisors, improper stops and frisks may well
go unreviewed unless reported to CCRB.5 A report that does not support the stop, frisk, or search
does not trigger a disciplinary investigation into the legality of the underlying encounter by one of
the other Departmental units charged with that responsibility. At the very least, the CO should be
required to write a report analyzing the legality of the encounter and explaining whether a precinct
investigation, reference to another investigating unit, or even discipline, is appropriate, and if not,
why not.

Similar to QAD audits, NYPD’s RAND audits look for failures to prepare a stop report.
In 2019, RAND sampling identified 74 cases where, based on the radio communications and
further investigation, a Terry stop occurred and a stop report should have been filed. In 21 of those
cases, no report was filed. In the 21 cases where a RAND audit uncovered a wrongful failure to
report, only one case resulted in imposition of a command discipline.5

577 Thirteenth Report of the Independent Monitor, Racial Disparities in NYPD Stop Question, and Frisk Practices:
An Analysis of 2013 to 2019 Stop Reports at 2-3 (Sept. 1, 2021), https://www.nypdmonitor.org/wpcontent/
uploads/2021/09/13th-Report filed.pdf.

578 |1d. at 79. Unlike the numbers for CCRB allegations, prior to 2020, QAD only looked at the sufficiency of a basis
for a frisk or search if the stop appears to be justified. Therefore, the number of frisks and searches which appear to
be questionably supported do not overlap with number of stops reported to be questionable. If a stop was done without
cause and a frisk was later done without reasonable suspicion, only the illegal stop would be reflected by these
numbers. One can safely assume that some numbers of the frisks were illegal, but not accounted for in this tabulation.

579 With the introduction of Neighborhood Safety Teams, testing the validity of street encounters will become
increasingly important. Self-examination and careful supervision are vitally important to this effort.

580 Id. at 83-84.
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Finally, by way of PIE audits, in 2019, QAD auditors reviewed some 461 arrests to
determine whether a stop preceded the arrest and if it was properly documented. The PIE audits
found that 142 arrests required the filing of a stop report, but only 70 (roughly 50%) were filed.5

In sum, for 2019, internal reviews and audits within the Department found stops which
were not properly explained or justified in 190 cases reviewed by supervisors, 1,777 considered
by QAD, 21 uncovered by RAND audits, and 72 discovered by PIE audits. The total missing or
defective stop reports in one year is significant. It may be that some of the failures were simply a
paper error, and the underlying stop and frisk was completely lawful. But it is improbable that all
of the deficient or missing reports were mere reporting errors and that every one of the encounters
was otherwise lawful and justified. In any event, there is little record of discipline being invoked
as a consequence of an illegal stop, question or frisk uncovered by the audits or self-inspection.

Included in the various reviews and audits are two kinds of stop report failures. In some
instances, a report was filed but failed to specify reasonable suspicion. In other cases, no report
was filed when it should have been. The former category could be either a mere articulation failure
or could have exposed the fact that reasonable suspicion was not articulated because the officer
did not have, objectively speaking, just cause to stop and frisk. The distinction is important and
can be discerned with a reasonable follow-up by supervisors.

There is a disturbingly high percentage of substantiated findings by CCRB for SQF
misconduct when the encounter was not documented by a stop report. Where no stop report was
filed, and articulation is not the issue, there appears to be a greater likelihood that a constitutional
violation occurred. An improper stop or search and a concomitant failure to report the incident by
the same officer may well be correlated. For comparison’s sake, consider what happens when
CCRB uncovers a failure to report. Unlike command audits and reviews, CCRB will continue to
fully investigate the encounter in the SQF complaint while forwarding the report failure back to
the Department. Since stop report failures are split off from FADO investigations, one can
determine how many times CCRB investigated and substantiated an SQF complaint after it had
alleged that a stop report should have been filed. From 2013 to 2018, CCRB referred 384 OMN?®
cases to the Department where an officer made a stop but did not file a report. As of 2019, we
know the outcome of the CCRB investigation in 327 of those cases.®®*® In 192 of the 327 closed
cases (59%), CCRB substantiated SQF misconduct.’®* Notably, although many investigations are

%81 |d. at 85-86.
%82 “QOther Misconduct Noted.”
563 OMN Spreadsheet (failure to complete stop report), First Quarter 2019, on file with the Monitor team.

584 Typically, when a CCRB substantiated FADO is sent to DAO, the accompanying OMN (Stop Report Failure) is
left with DAO, rather than being fully investigated by IAB, OCD or BIU, to resolve. Oddly, in 12 of the 192 SQF
substantiations, NYPD “exonerated” or “unfounded” the stop report failure, but in each case, nonetheless, DAO
required “Instructions” or “Training” for the Stop Report failure. It is difficult to understand how a stop, question,
frisk violation can be substantiated by CCRB and confirmed by DAQ, while the Department claims that the allegation
of a missing stop report is exonerated or unfounded—unless the report was discovered after the referral from CCRB.
But in that case, why would DAO order Instructions or Training for the OMN? It could be that the report was initially
misfiled. The alternative might be that the stop/frisk was illegal but the stop report fully and accurately described
illegal actions by the officer. The matter was not pursued further.
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pending or still ongoing, this is a much higher rate of substantiation than, for example, the overall
12% rate of substantiation of SQF allegations at CCRB in 2019.5% Pure and simple, in CCRB’s
experience, there is a much higher incidence of unlawful behavior when a stop, which is the subject
of a complaint, is made but not reported than when misconduct is alleged, and a report is filed.
When a report is not filed, but should have been filed according to CCRB, the substantiation rate
for SQF complaints on average over the last five years is closer to 50%.

More recently, with a number of investigations still in progress, in 2022, of 118 cases
referred to NYPD by CCRB for failure to file a stop report, 44 of the cases also resulted in a
substantiated finding of a wrongful stop or frisk (37%).5%7 Again, this is a much higher rate of
substantiated SQF misconduct than for cases where a report was filed.

Whether there is a discernible correlation between a failure to file a stop report and
misconduct would require further analysis. But at this point, it is worth noting that, for CCRB, a
failure to file a stop report, when SQF misconduct is alleged, is a potential indicator of misconduct
beyond a mere failure to document.se

QAD or precinct commands do identify some SQF misconduct that was not reported to
CCRB during reviews or audits for stop report failures. How often does that happen? And what
discipline, if any, is imposed?

For the two-year period 2018-2019, there were 15 cases that the Department identified as
“Improper Stop/Frisk/Search” encounters identified by audits or local command reviews and the
Department issued command discipline.s® Theoretically, these should have led to some internal
response, be it discipline, guidance, or at a minimum a description of the misconduct even though
they were not the product of a CCRB referral or citizen complaint.

Eight of the cases of “Improper Stop/Frisk/Search” were discovered by QAD. Of those
eight cases, three resulted in an A-CD. Two of the A-CDs received W/A (warning and

%85 This percentage could well be artificially low, since the cases that take longer to resolve are presumably more
complex or delayed for good reason.

%86 Data provided by NYPD thus far does not permit a pure comparison, since CCRB does not single out for report
the SQF substantiation rate for cases where a stop report was properly filed. The 12% number is for all SQF
investigations. The 12% rate is inflated by including the non-report cases. Given the high rate of SQF misconduct in
stop report failure cases, if one were to subtract them from the overall substantiation rate, and simply look at cases
where a stop report was available, the CCRB substantiation rate would fall to an even lower rate than combined total
rate of 12 % for SQF allegations.

567 3Q 2022 CCRB OMN Fail to Complete Stop Report, supplied by NYPD and on file with the Monitor. Notably,
this statistic does not screen for other failures to document such as a missing activity report, which may expand the
number of CCRB misconduct findings.

588 After analysis of the application the Disciplinary Matrix by the Commission to Combat Police Corruption, the
observation was made that, “We thought the presumptive penalties for failing to complete reports should be higher in
some cases, but we viewed those penalties as sufficient where multiple charges were brought, and where the penalty
for failure to file reposts was imposed consecutively. Commission Report to the Office of the First Deputy Mayor,
August 2021, at 6. https://www.nyc.gov/assets/ccpc/downloads/pdf/Report-on-Matrix-Penalties-for-Failure-to-Take-
Police-Action-October-2021.pdf.

589 “Stop Report Failure Discipline 2-25-20" matrix provided by RMB, on file with the Monitor team.
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admonishment). One A-CD ended with a penalty (two hours). The remaining five cases received
“Instructions” only.

Seven cases of “Improper Stop/Frisk/Search” were identified by the precinct command
during the same period. Two received A-CDs. Both officers were given warnings. The remaining
five cases, where no A-CD was ordered, ended with two warnings, two CRAFT and one
instruction.

In sum, only one case in the two-year period resulted in imposition of a penalty for an
illegal stop/frisk/search where officers within the Department, not CCRB, examined the
misconduct. The penalty was a loss of two hours of credited time.>*® While audits and supervisory
review do help to identify some illegal stop activity, without a civilian complaint, Departmental
investigations do not lead to disciplinary action. Absent a civilian complaint, investigations and
disciplinary action for unconstitutional stops and frisks within the command remain just as Judge
Scheindlin described them to be—*spotty” or “nonexistent.”s

Beyond “correcting” a deficient or missing stop report, the validity of the encounter must
be examined carefully, and discipline should be considered. The Court has previously accepted
language in the Patrol Guide that “isolated” and “erroneous” but “good faith” SQF misconduct
may be dealt with by guidance rather than discipline.®> The fact that reported discipline is
practically non-existent for the many cases where a stop or frisk occurred but was not reported or
described accurately is troubling. The purpose of the stop report requirement is not to have reports
corrected or completed. No one seeks an empty “paper chase.” Rather, stop reports are required
to ensure Fourth and Fourteenth Amendment compliance.

Whether it be an isolated or a repeated wrongful act, officers are not penalized at the
precinct level for illegal stops or frisks. Reserving discipline for cases where a civilian has
complained to CCRB confines effective discipline to a small universe of misconduct. If patrol
officers know that audits or supervisory reviews do not lead to discipline for Fourth and Fourteenth
Amendment violations, and if they know that the majority of CCRB complaints, although
unwelcome, lead to little more than training, instructions, or “CD accepted” without penalty, then
they certainly know that the chance of discipline for constitutional violations overall is minimal.

ii. Disciplining Supervisors Within a Command

If investigations and disciplinary responses within the precinct or at IAB for SQF
misconduct are thought to be inadequate, the next question is: Are supervisors held accountable
for SQF misconduct by officers they supervise within their command?

5% |d,
591 Floyd Liability Opinion, 959 F. Supp. 2d at 561.
592 patrol Guide § 212-11.

131



Case 1:08-cv-01034-AT Document 936  Filed 09/23/24 Page 142 of 506

In the two-year period 2018 to 2019, there were 510 instances noted where, according to
departmental audits and reviews, supervisors “Failed to Detect/lIdentify Unconstitutional
Stops/Frisks/Searches” while reviewing stop reports.5

e Nine of the supervisors received an A-CD in 2018. Three accepted an A-CD with no
other consequence. Six officers in the Ninth Precinct were reported to have been
assessed a time deduction totaling 24 hours. (It is unclear from the report if that penalty
was for other included misconduct—which seems likely since no other officers in the
two-year period received discipline for SQF supervisory failures.)

e No supervisor received command discipline for the failure in 2019.

e 121 of the supervisors were given CRAFT notices, without penalty.

e The remaining 380 supervisory failures resulted in Training, re-Training, or
Instructions—all without discipline.

When CCRB suspects that a superior officer is directly or indirectly responsible for a junior
officer’s SQF misconduct, one of two things may follow. If the Board finds that the supervisor
authorized or directly participated in the misconduct, it will substantiate an abuse of authority
claim. If the Board believes the superior officer did not participate, but passively failed to properly
supervise the encounter, it will refer an OMN allegation to NYPD. The distinction is subtle and
subject to arbitrary conclusions. A supervisor on the scene should be held accountable for SQF
misconduct by officers under command. In a similar situation, Patrol Guide § 221-01 (governing
force incidents) emphasizes that “[f]ailure to intervene in the use of excessive force . . . is serious
misconduct . . . that will result in Department discipline . . . ” and “[i]f a member of the service
becomes aware of the use of excessive force . . . the member must report such misconduct” to IAB
(emphasis in the original). Placing a similar affirmative responsibility to manage Fourth and
Fourteenth Amendment misconduct on a supervising officer at the scene of an encounter makes
eminent good sense. Unfortunately, experience has shown that charges of a “failure to supervise”
SQF misconduct, once sent from CCRB to the Department, carry little or no consequence.

In the three-year period 2016 to 2018, a total of ten supervisors were so charged or referred.
Because NYPD imposes and reports penalties based on all the proven allegations in a complaint
or encounter, and because the failure to supervise complaints were coupled with other misconduct
allegations against the supervisor, such as discourtesy or false statement or strip searches, it is
difficult to ascertain if any penalty was imposed upon a superior officer for improper SQF
supervision of a subordinate during a street encounter, or if discipline ensued for personal
misconduct beyond a failure to supervise a stop encounter. In the ten cases reported by CCRB:*

e Four officers (three Sergeants and one Lieutenant) were found by CCRB to have
actively authorized or supervised SQF misconduct beyond passive failure to prevent.
e A Lieutenant retired before he was served with charges.5®

598 2-25-2020 command audit stop reports, on file with the Monitor.
594 CCRB Fail to Supervise SQFT matrix, on file with the Monitor.
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e One Sergeant (since promoted to Lieutenant)**¢ improperly searched and questioned an
individual and authorized an improper frisk. CCRB recommended a B-CD, but the
Police Commissioner imposed Instructions without discipline.

e Another Sergeant (since promoted to Lieutenant)>” was charged with supervising the
search of two individuals. He was charged with conducting an unlawful frisk and two
unlawful searches. Before trial, he negotiated a plea with APU of 10 penalty days. The
Police Commissioner reduced the penalty to 4 days.

e A Sergeant authorized an improper stop and was given Instructions.

e Six officers were referred to NYPD for a passive OMN-Failure to Supervise improper
SQF conduct by officers under their command.5%

e Three allegations were dismissed by the Police Commissioner with “NDA.” This
included a Lieutenant, a Sergeant, and a Deputy Inspector.

e Two were only found to have failed to prepare or supervise preparation of a stop report.
Allegations of failing to supervise SQF misconduct were not substantiated by the
Department.

e One Sergeant was given an NDA by the Police Commissioner for failure to supervise
and for discourtesy but was given Training for his illegal search of a vehicle.5*

In one example during that time period, a Sergeants® and another officer stopped a vehicle
for an “obscured rear license tag.” The officer wrongfully frisked three occupants in the Sergeant’s
presence. The patrol officer also interfered with a cellphone recording and allegedly spoke
discourteously. That patrol officer was charged and negotiated a plea with APU of ten days
forfeited. Charges were not brought against the Sergeant. However, his case was referred to the
Department as an OMN-failure to supervise. The Sergeant has a history of eight complaints
brought to CCRB, mostly for wrongful force, slurs, and discourtesy. None have been
substantiated, although one of the cases, involving a wrongful tasering, led to a $30,000 judgment
against the Department in the Eastern District of New York. The Department investigators
exonerated the Sergeant of the failure to supervise charge.

In sum, for the three-year period (2016-2018) only one supervising officer received
discipline for a failure to supervise or for authorizing wrongful SQF actions by officers under their
supervision.®® Not one superior officer was found by departmental investigators to have failed to
supervise SQF misconduct by junior officers in the superior officer’s presence when the OMN was

o L«

507 Lieutenantm is assigned to IAB. In this case, DAO had asked for reconsideration and exoneration.
DAO contended that there was insufficient evidence that- supervised the frisks and searches.

5% On February 10, 2021, the Rules of CCRB were amended. CCRB, Notice of Adoption (Feb. 10, 2021),
https://www1.nyc.gov/assets/ccrb/downloads/pdf/about_pdf/CCRB_Final%20Proposed%20Rules%20and%20Law
%20Dept%20Certification_02042021.pdf. Included therein was a change to 38-A RCNY 1-44, citing “a superior
officer’s failure to supervise” as “outside” CCRB’s jurisdiction. Id. at 13. No distinction was made between active
or passive supervision.

oo sot L
o0 5ot

801 There may have been discipline or guidance for the six officers in the Ninth Precinct discussed above. But again,
without a data response from the Department there is no reason to assume such.
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referred to them by CCRB. Two superior officers who were found by CCRB to have directly
participated by authorizing or supervising SQF misconduct received “Instructions.” One officer
who pled to supervising an improper search and frisk of two individuals had his agreed-upon
penalty reduced.5

iii. A Move Away from CCRB Review of Supervisory Failures

A recent amendment to the CCRB Rules that excludes “failure to supervise” from CCRB
jurisdiction is highly unfortunate.®®® The amendment is discussed later in detail, under “Subject
Matter Jurisdiction.” At this point it is worth mentioning that, in 2021, CCRB wrote into its rules,
for the first time, that a failure to supervise is not within its jurisdiction. In light of the statistics
cited herein, CCRB’s decision to abdicate responsibility is worrisome. The Floyd court, in the
Remedies Opinion, highlighted the need for “meaningful supervisory oversight of the officer’s
decision to conduct the stop . . .” % Excluding that area from CCRB review seems to be a step
backward from the City’s attempts to comply.

As noted by CCPC in their Eighteenth Annual Report:®

Supervisors are responsible not only for their own actions, but also for the actions
of their subordinates, as they directly impact their subordinates’ performance and
behavior. A supervisor’s failures can lead to subordinates making mistakes that
can lead to discipline and affect their careers. A supervisor’s unwillingness to take
corrective action or to conform his own conduct to Department standards can also
cause subordinates to emulate bad behavior, believing it to be appropriate.
Accordingly, failures of supervisors to discharge their responsibilities should
receive significant penalties, especially when these failures result in subordinates’
avoidable misconduct.

(\2 Investigations Within a Local Command - Process

Section 206-01%% of the Patrol Guide requires supervisors who observe misconduct to
report it.% Supervisors prepare a Supervisor’s Complaint Report/Command Discipline Election

802 There is one case where a “supervising Sergeant” personally conducted two illegal stops and an illegal search of a
teenager’s backpack. At the same time, a fellow officer under his supervision “slammed” a teenager to the ground

and the “stomped” him. In that case, Sgt. q was charged, went to trial, and received ten penalty days.
In part, the penalty applied was due to a prior record of three separate disciplinary matters resulting in 45 penalty days

and, in addition three separately substantiated CCRB cases where no penalty was dispensed. Sgt. was
subsequently promoted to Lieutenant.

603 38-A § 1-44, effective Sept. 22, 2022. CCRB, Notice of Adoption, supra note 599 at 13 (citing “a superior officer’s
failure to supervise” as “outside” CCRB’s jurisdiction).

804 Floyd, Index No. 08-cv-1034, Doc. No. 372 at 19.
805 CCPC, Eighteenth Annual Report, supra note 606 at 95.
606 Now AG § 318-02.

807 Administrative Guide § 304-06, formerly Patrol Guide § 203-06, forth a list of prohibited conduct while officers
are on duty, which includes consuming alcohol, gambling, and using any electronic or digital device such as a personal
gaming device or a personal digital assistant.
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Report, which is submitted to the Commanding Officer (“CQO”).%¢ The CO or the Executive
Officer (*XO”) within the command is then authorized, for less serious misconduct, to impose
informal discipline or guidance.®®

The complaint, prior to adjudication, is entered in the local Command Discipline Log,®°
but is not forwarded outside the precinct. Then, following notification to the officer and, if
requested by the officer, a representative of any line organization representing the officer, the CO
must give the member an opportunity to make a statement in rebuttal and conduct any necessary
further investigation. The interview is intended to be an informal, non-adversarial occasion and
no minutes are recorded. The subject officer must be given a copy of the Supervisor’s Complaint
Report/Command Discipline Election Report.5t

Prior to February 2022, the Patrol Guide specified which violations may be addressed
through Command Discipline by the CO. The offenses were enumerated in Section 206-03 of the
Patrol Guide. There were 36 listed “A” violations and eight listed “B” violations. They range
from truly minor to some relatively more serious infractions. For example, failure to sign a return
roll call, “unnecessary conversation” and “improper uniform” are among listed A violations, along
with obvious neglect of care of firearms and loss of a summons book.t? Parking a car illegally,
whether Departmental or private, is listed as a Schedule A offense. Theoretically, deficiencies in
filing or preparing a stop report might be included under “Omitted entries in Department records,
forms or reports” or under “Failure to submit reports in a timely manner.”

The “B” violations included failure to safeguard a prisoner,” “loss of Department
property,” and “failure to give name and shield number to person requesting,” i.e., a “Right to
Know Act” offense.®

On February 16, 2022, the lists itemizing A-CDs and B-CDs for which a local precinct
commanding/executive officer is permitted to impose a penalty were moved to Administrative
Guide 8§ 318-01 and the Disciplinary System Penalty Guidelines. The list for “Misconduct
Adjudicated by level A Command Discipline” is now entirely contained in the Disciplinary
Guidelines and mirrors the list formerly in the Patrol Guide. The level B-CD violations are listed
in both AG § 318-01 and is repeated in the Disciplinary Guidelines.

SQF violations were not listed in Patrol Guide § 206-02. Command Discipline is available
to precinct Commanding Officers for SQF violations and violations of Patrol Guide § 212-11
(Investigative Encounters) without requiring a finding by CCRB. If a local commanding officer
becomes aware of improper stop and frisk behavior, the CO has the option to discipline the
offender. Nothing in the Departmental Manual precludes investigation of SQF misconduct by a
CO or an XO. To the contrary, Patrol Guide § 212-11 requires Integrity Control Officers (ICO) to

808 patrol Guide § 206-01. Now AG-§ 318-02.

609 Administrative Guide § 318-02, formerly Patrol Guide § 206-02.

610 ppD 568-102.

611 Admin. Guide § 318-02.

612 patrol Guide § 206-03.

613 Patrol Guide § 203-09; N.Y.C. Admin. Code § 14-174 (ldentification of police officers).
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“take appropriate remedial action if warranted, including discipline, if appropriate.” And COs are
to “ldentify training needs and necessary remedial or disciplinary actions required.”

Section 206-02 declared that a CO “may initiate command discipline” for the listed
offenses.®* The replacement section, § 318-02, “Violation Subject to Command Discipline,” states
that a CO can issue an A-CD for minor violations listed in the Guidelines.®*> Neither § 206-02 nor
8§ 318-01 specify stop and frisk violations as part of the responsibility of a CO. The absence of
reference to SQF misconduct, rightly or wrongly, lends itself to a negative implication that COs
are not authorized to assess an A-CD or a B-CD for conduct not enumerated, such as SQF
misconduct.

There was a catch-all provision in the Guidelines, which had been in § 206-02, allowing
an A-CD for “[a]ny other minor violation that, in the opinion of the commanding/executive officer
is appropriate for Schedule A command discipline procedure.”s® The question remains: If a
supervising officer within the command observes an illegal stop or frisk, but there is no civilian
complaint made to CCRB, may the CO order an A-CD or a B-CD? While the language is
ambiguous, this is a hypothetical question since no cases could be found where, absent a CCRB
finding or capture by audit, a precinct commander proactively imposed an A-CD, a B-CD, or any
other penalty for an illegal SQF encounter.

At the conclusion of a precinct investigation, the commanding officer prepares a report in
which any findings are indicated and whether the allegations are substantiated.®” If there is
sufficient evidence of an offense listed in Admin. Guide § 318-02 , the findings and a proposed
penalty are presented to the accused officer in an interview which is “informal and non-
adversarial.”®® A representative of the union (“line organization™) may be present if the officer so
requests. The officer may accept or decline the findings. 1f the member declines the findings, then
DAO is notified, and Charges and Specifications can be prepared. At that point, the proceedings
become “formal,” and discipline may not be imposed absent a trial before a Deputy Commissioner
of Trials (DCT), or as part of a negotiation and settlement.

There are exceptional cases where consultation with the DAO is required prior to
adjudication and command disciplinary action. If the alleged misconduct involves the loss of or
failure to safeguard a firearm, DAO must be consulted.®*® Or if the accused member has two or
more prior command disciplines within the last six months, Patrol Guide § 206-03 required the
CO to confer with the patrol borough/bureau adjutant to determine if Charges and Specifications

614 Emphasis added.

615 Discipline is available for an abuse of authority finding by CCRB and that includes Fourth and Fourteenth
Amendment violations listed in the Disciplinary System Guidelines Matrix. However, the question raised here is
whether COs are instructed to impose Command Discipline within the precinct upon observing an SQF violation. The
Guidelines do not list SQF misconduct, under “Violations of Department Rules and Regulations” (offenses for which
command discipline may be imposed).

616 Patrol Guide § 206-03(35) (emphasis in original).
617 Admin. Guide § 318-02.
618 g,

819 Formerly Patrol Guide § 206-03, now AG § 318-02.
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should be drawn. It is hard to confirm whether this proviso is honored since A-CD records are
kept locally. No member has faced Charges and Specifications under this provision for a minor
violation based solely upon a record of two or more prior command disciplines within a six (or
even twelve) month period.® Further, “DAO does not currently have a way to track this specific
subset of cases,” rendering any attempt to monitor compliance ineffective.’> The Court has
ordered Early Intervention review for members who accrue multiple CCRB complaints within a
short time period, but there is no review, disciplinary or otherwise, for officers who accrue multiple
precinct complaints.®?

Upon receiving notice of a Supervisor’s Complaint, the CO is to direct the ICO to
investigate the subject’s prior twelve-month disciplinary history and to attach it to the report.62 A
disciplinary history, no matter how extraordinary or serious, which is more than twelve months
old is not a requisite component of the evaluation for discipline within the command. In any event,
a search for records after one year would often prove futile since Patrol Guide § 206-02 (now AG
§ 318-02) requires the command to:

Remove and destroy records and dispositions of convictions listed under Schedule
“A” on the anniversary date of each entry, provided the member has no subsequent
disciplinary violation. Additionally, remove and destroy all unsubstantiated
command disciplines from the Command Discipline Log on the anniversary date
of entry.

The requirement to “remove and destroy” records apparently applies to all A-CDs in the
officer’s record available to the CO, XO or ICO. Not only are all records of A-CD command-
investigated misconduct destroyed, but records of A-CDs substantiated by CCRB, IAB, BIU,
DAO, and Trial Commissioners are expunged from the command history. Similarly, prior
investigations within the command of misconduct not substantiated are expunged. Expungement
after just one year has two unfortunate consequences: (a) relevant prior substantiated misconduct
is unavailable when considering appropriate disciplinary measures; and (b) any meaningful
attempt within the Department to ferret out patterns of misconduct by an individual officer or
squad is significantly hampered.

620 The Discipline System Penalty Guidelines will, in the future, permit aggregation of substantiated command
disciplines under consideration within one complaint to arrive at a determination that Charges and Specifications
should be filed. This is different from a decision to elevate a command discipline to Charges based upon two or more
prior command disciplines. See also the discussion of progressive discipline under the Guidelines, infra.

621 _etter, March 5, 2021, Dep. Commissioner Schlanger to Monitor Team.

622 As of December 31, 2019, 9,499 of 36,602 officers (26%) had three or more CCRB complaints lodged against
them. However, only 217 officers had three or more CCRB substantiated complaints. CCRB, Annual Report 2019 at
28, https://www1.nyc.gov/assets/ccrb/downloads/pdf/policy_pdf/annual_bi-annual/2019CCRB_AnnualReport.pdf.

623 patrol Guide § 206-02. Now AG § 318-02.

137



Case 1:08-cv-01034-AT Document 936  Filed 09/23/24 Page 148 of 506

Patrol Guide 8 206-14%* also calls for “sealing” of records of B-CDs after three years.s?

Later in this Report, there is a discussion regarding the recently adopted Disciplinary
System Penalty Guidelines (referred to as “Matrix” or “Guidelines” throughout this Report).62
The Guidelines are to be utilized by Commanding Officers when imposing discipline at the
command level. The Guidelines consider prior disciplinary history as an aggravating factor which
may elevate a penalty, apply progressive discipline for repeated misconduct, and look for patterns
of misbehavior. The Guidelines consider prior disciplinary events where the subject officer
received a penalty of five days or less if imposed in the last three years, and cases where the officer
received five to ten penalty days over the past five years. However, the Department has indicated
that it will continue to expunge records of A-CDs after one year and seal B-CDs after three years.
If that information is unavailable, it will prove an obstacle to application of the Guidelines within
the precinct or command going forward.

The Matrix also purports to consider as an aggravating factor “[c]Jonduct demonstrating a
pattern of behavior that indicates an inability to adhere to Department rules and standards.”® It
would seem to be inherently difficult to look for patterns of a history of non-compliance with rules
and standards if Command Discipline records are expunged shortly after discipline is imposed.

As noted above, once an investigation is concluded, the CO presents the findings and
penalty recommendations to the subject officer. The subject officer can then either accept the
findings and proposed penalty, accept the findings but appeal the proposed penalty to a Command
Discipline Review Panel assembled by the CO, or decline to accept the findings and proposed
penalty, in which case the matter is referred to DAO for formal proceedings commenced by the
filing of Charges and Specifications.6

If the subject officer accepts the findings and proposed penalty, the Command Discipline
Election Report is updated with the disposition and filed in Command. The information is stored
manually and kept in the local precinct. If there are Schedule B violations, then the Report must
also be filed in the subject officer’s personnel folder and forwarded to the DAO.5* It is DAQO’s
responsibility to enter information regarding a Schedule B violation that has been forwarded to it
in the member’s Central Personnel Index (CPlI).

If the subject officer accepts the findings but contests the proposed penalty, then the matter
goes before a Command Discipline Review Panel, whose decision is final and not subject to
review. The Command Discipline Review Panel can approve, reduce, or increase the proposed

624 AG § 318-12 as of Feb. 16, 2022.

625 CCRB will have its own records but will not be advised of A-CDs or B-CDs adjudicated internally. See discussion,
infra, regarding disciplinary history. Trial Commissioners, similarly, are only advised of formal disciplinary history.
See Below.

626 NYPD, Disciplinary System Penalty Guidelines.
827 1d. at 10.
628 Admin. Guide § 318-02.

629 Id
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incidents” and the need for careful review of those incidents in recent years.#2 On the other hand,
IAB, BIU, or OCD do not independently monitor or investigate street encounters for stop, frisk,
or search misconduct.

A bad stop or frisk may incidentally show up during a force, corruption, or “M”
investigation already underway. When the use of force is investigated, how thoroughly is the
propriety of a stop or search in the same encounter investigated? Departmental investigative units
do not commence misconduct proceedings for SQF violations standing alone. The Borough
Commands and the Departmental hierarchy review audits and CCRB recommendations, but there
is no centralized effort at the Departmental or Borough levels to investigate stop and frisk
misconduct or to administer discipline for stop and frisk violations. SQF reviews are left to local
audits and relegated to precinct discretion. That is not to say that every stop and frisk should be
the subject of a full investigation. But lifting serious or repeated stop and frisk misconduct out of
the realm of precinct and informal discipline would send a valuable message to patrol officers in
general.

IAB can be proactive. IAB conducts Programmatic Review (PR) investigations when it
feels a closed investigation may require further inquiry. Those investigations tend to focus on
corruption. Active review by IAB, if focused on SQF misconduct in a particularly troubled
precinct, might be of value and go a long way toward preventing systemic misbehavior within a
command.

Outside of audit notices to the precinct, there is no evidence that IAB or any other
centralized investigating body within NYPD proactively pursues disciplinary investigations for
incidents of stop and frisk misconduct, repeated SQF violations, or patterns of SQF misbehavior.t*
Invariably, the Department waits for a civilian complaint to CCRB before it considers discipline
for illegal SQF activity. As discussed earlier, discipline for SQF misconduct at the precinct level
is very rare and, even then, DAO, IAB and OCD do not gather or maintain records of precinct-
initiated disciplinary actions.

One place the Department could start would be an investigation in cases where a stop took
place, there was no arrest, but force was used. The use of force is routinely investigated. Why not
thoroughly investigate the stop itself? For Level 1 force, the local command looks at the use of
force. Shouldn’t the command be told to evaluate and report upon the entire encounter in cases
where a constitutional question is at issue along with the force inquiry? Similarly, when IAB is

642 Examples include reorganization of force investigations, use of FID, creation of TRI reporting, use of force reports
to NYS, to name a few.

643 RISK reviews were terminated in 2023. For several years prior, RISKS reviews were held semi-annually for each
precinct, but RISKS reviews were not used for disciplinary investigations. Administrative Guide § 318-01 lays out a
procedure for complaints not involving corruption or force. If the complaint did not fall under the purview of FADO,
it went to the OCD Investigation Review Section (IRS), which passes it on to the local Commanding Officer or BIU
responsible for the allegation. The Guide calls for an interview of the officer and witnesses within five days and the
filing of a Disposition Report (PD 468-152) within ninety days. Since these allegations do not involve force, racial
profiling or SQF misconduct, and have been abandoned by the Department, this Report did not attempt an assessment
of compliance with the stated goals. As of 2024, the Department is in the process of testing a new program,
Compliance Stat, which may capture levels of SQF misconduct in highlighted precincts. This program is a non-
disciplinary review and will not be analyzed in this Report.
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investigating a use of force incident, if there was no arrest, shouldn’t IAB assess the propriety of
the entire encounter?6*

As indicated earlier, 3,162 of 13,459 stop reports filed in 2019 recorded the use of force
during the stop.®* If customary procedure was properly followed,* a TRI report and a force
investigation within the Department would flow from many of the 3,162 force incidents. As a
starting point, it would be appropriate to consider whether a thorough SQF investigation should be
conducted by 1AB as well. It would seem that use of force against a civilian during a Terry stop
or frisk where the civilian was not arrested, summonsed, or otherwise engaged in criminal activity
should receive a careful review and careful documentation.®” Given the overlap with CCRB
jurisdiction, it could be that some of the stops or frisks were investigated by CCRB. As a measure
of Fourth Amendment compliance, it would be useful to know how many cases where force was
employed by the officer were examined for SQF misconduct by CCRB, how many by IAB, and
how many went without investigation.

There were 863 SQF complaints to CCRB in 2019. There were 1,982 excessive use of
force complaints to CCRB in 2019. There is no data on the intersection, i.e., how many SQF
complaints to CCRB were accompanied by a use of force investigation by either CCRB or IAB.5
Some of the SQF/Force complaints, examined by CCRB, might have overlapped with a concurrent
force investigation by IAB, the CO, or FID. However, there is no effort to correlate SQF
complaints at CCRB with force investigations at the Department. Also, if a stop or frisk occurred,
force was used, no arrest was made, and no complaint went to CCRB, what investigation of the
propriety of the stop ensued, if any, as part of the force investigation conducted by the Department?

Some FADO allegations are investigated by IAB. IAB investigates corruption and force
incidents and when an abuse, discourtesy, or offensive language violation surfaces along with the
corruption or use of force report, IAB will investigate that matter as well, even in the absence of a
civilian complaint. If there is a civilian complaint, IAB will split the case and send the FADO
allegations to CCRB while continuing to investigate force, C cases, and M cases.

Questions remain: What happens to SQF investigations if and when conducted by IAB as
an adjunct to another investigation such as force or corruption? Are they treated seriously and is
wrongdoing, if present, substantiated by IAB? Is discipline applied? Are FADO and SQF
violations reviewed and appropriately disciplined when there is no complaint to CCRB but

844 While reviewing a draft of this Report, the Department responded that, “ICMS and ICMT systems contain Disputed
Stop allegations. If during the course of the investigation there is reason to believe that the stop was improper, or it is
alleged by the complainant the stop was improper, the allegation would be added and investigated.” Item 180, City
09.01.23 Feedback to Yates Discipline Report. The Department has been asked to give statistics or an example of a
case where |AB substantiated a force complaint and, at the same time, disciplined an officer for an illegal stop arising
out of the same encounter independent of any CCRB complaint or investigation.

645 372 drawn or pointed firearm + 2421 physical force + 342 use of force (other).
646 Patrol Guide § 221-03.

847 CPL § 140.50 permits a stop only where the subject is suspected of a felony or misdemeanor defined in the penal
law. This does not include lesser petty offenses or summons able Administrative Code violations.

648 While that number is unknown, it should be noted that of 96 complaints with a substantiated SQF violation in 2019,
nine also substantiated a wrongful use of force.
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discovered within the Department by IAB? Without access to the IAB files in those cases, these
questions remain unanswered at this time.

Vi. Concurrent, Split Investigations - Results Might Not Be Combined

If a complaint contains a corruption or profiling allegation along with a FADO allegation,
a duplicate “spin off” log is created, and the FADO complaint is sent to CCRB. When this is done,
IAB removes the C or M level allegations (except for profiling) in the notice to CCRB.%* In that
case, nonetheless, most FADO allegations may be investigated concurrently by CCRB while the
C or M case will be investigated by the NYPD.%° When there is a “force incident” NYPD will
investigate it whether there is a civilian complaint or not. If a civilian does initiate a force
complaint, that may be investigated concurrently, by both CCRB and 1AB.

Once the allegations in a complaint are split up, with some staying in NYPD and some
going to CCRB, IAB does not track the investigation at CCRB and does not “pair back” the IAB
investigation with the CCRB investigation.®* If both investigations independently result in a
substantiation, then the Department Advocate’s Office (DAO) will be advised, but the
investigations themselves are not coordinated.

There are some efforts, discussed later,®? to share information between CCRB investigators
and NYPD investigators, but there is a gap between sharing some information and coordinating
parallel ongoing investigations.®*

Putting aside access to information, there is a preliminary question: Are concurrent
investigations reconciled? It would seem, as a matter of common sense, that even if allegations
within a complaint are being investigated in separate, independent venues, and even when there is
a reluctance to allow “open-file” sharing of interviews and other information, that CCRB and
NYPD should, at least, keep each other current on the status and outcome of investigations as well
as coordinating interviews.

However,

“The NYPD does not provide the CCRB with disposition or results of concurrent
investigations. The exception to this rule is for False Official Statements which the
CCRB has referred to the NYPD which result from the CCRB’s investigation. In
the past, this has been an issue which, in part, led the CCRB to pursue investigations
into sexual misconduct allegations. The NYPD refused, and continues to refuse, to

849 |AB Assessment and Analysis Unit, “Response to agenda topics for upcoming meeting with Federal Monitor”
(Nov. 17, 2018).

850 |n the CCPC study cited supra note 636, some FADO cases were spun off to CCRB and some stayed with IAB.
851 Memo response to Monitor inquiry, Erin Pilnyak, Risk Management Bureau, NYPD (Sept. 9, 2020).
852 See discussion of the Matrix-MOU, infra.

853 See, for example, the MOU between CCRB and NYPD, regarding BWC access, signed November 21, 2019,
discussed infra. See also MOU Concerning the NYPD Discipline Matrix, signed Feb. 4, 2021, discussed infra.
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provide the CCRB with any information regarding sexual misconduct allegations
against MOS referred by the CCRB.”%*

The dichotomy is best explained in a 2021 report by the Citizens Union:

Pursuant to the New York City Charter, the CCRB has the power to “compel the
attendance of witnesses and require the production of such records and other
materials as are necessary for the investigate on of matters within its jurisdiction.”
In practice however, the NYPD withholds significant, relevant information form
the CCRB or produces it after substantial delays and often with redactions. The
NYPD does not provide the CCRB with the complete disciplinary records of police
officers who are the subject of complaints—clearly relevant information with
respect to credibility as well as the CCRB’s recommendation regarding an
appropriate penalty. . .. The NYPD justifies its failure to provide the CCRB with
prompt access to documents and other relevant material based on a myriad of claims
of privilege and privacy concerns, some based on statutes designed to protect
innocent civilians, not police officers accused of misconduct. It is easy to get lost
in the competing legal arguments involved. Our conversations with various
interested parties, both inside and outside city government, as well as a review of
the relevant laws, convince us that for the most part the NYPD’s arguments against
sharing materials with the CCRB do not appear to be well-supported. The basic
point is the City currently runs two parallel systems for disciplining police officers.
One is run by the NYPD through its Internal Affairs Bureau and has access to all
relevant information the possession of the Department the other is run by the CCRB
and has access only to the material that the NYPD decides to turn over. This
situation is intolerable.5s

It is unclear if information flows in the other direction when investigations are split. Do
NYPD investigating units track concurrent CCRB investigations? The Monitor team asked if IAB,
BIU, or any other NYPD investigating unit (e.g., FID) learns of a FADO disposition made by
CCRB in cases where CCRB has referred an OMN case such as a profiling, false statement, failure
to complete a stop report or even force matter arising from the same encounter. DAO, the unit
charged with reviewing multiple substantiations arising from an encounter, directed the Monitor

854 Matthew Kadushin, General Counsel, June 3, 2019, letter. After the letter was written, and after a court-imposed
delay, CCRB has resumed investigation of sexual misconduct complaints by civilians against officers. Matter of
Lynch v. NY City Civilian Complaint Review Bd., 206 A.D.3d 558 (2022). In its review of a draft of this Report, the
Department noted that, for sexual misconduct cases referred to NYPD by CCRB, in the past, there was a “duty to
redact information in order to safeguard the privacy rights of victims from being handed over to an independent non-
governmental agency.” (Item 180, City 09.01.23 Feedback to Yates Discipline Report). It is true that Civil Rights
Law 8 50-b exempts disclosure to the public, under FOIL, of a police report which “tends to identify such a victim”
unless or until consented to by the victim or ordered by a court for “good cause.” Since the quoted matter in the
Kadushin letter speaks to cases referred, in the first instance, by CCRB to NYPD, it can be assumed in most such
cases the victim at first complained to CCRB and consent of the victim to receive records would have been obtained
by CCRB. Inany event, going forward, now that CCRB investigates the matter in any case where the victim complains
of sexual misconduct by an officer to CCRB, it would seem paradoxical for the Department to resist access to police
reports surrounding the encounter in the name of protecting the identity of the victim.

85 Citizens Union Agenda for Police Reform, “CCRB Access to NYPD Materials” at 12 (Mar. 2021).
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team to ask the question of “lAB/Investigations.”®® Accordingly, the question was put to IAB if
it was true that “the Department does not track the case for outcome unless it comes back to DAO
as substantiated by CCRB?”%" |AB’s response was,

Cases referred by CCRB to DAO for charges are not paired back up with the
original Log #. This is because the Log # is an IAB tracking number and the
interaction between CCRB and DAO has nothing to do with IAB. DAO only
contacts IAB because of a different rule that a log # must accompany Charges &
Specifications. CCRB is not mandated to report their investigations to I1AB, and
thus there may not have been any logs prior to the request for a log # for
charges. ... Once something is “spun off” to CCRB, it is up to that agency to
determine what they do with it. 1AB does not track this.®

The unfortunate reality is that multiple entities can, and often do, investigate the same
encounter without sharing information or outcomes. Turf wars and secrecy are not uncommon in
bureaucracies, so this is not surprising. What is of concern is the fact that officers, witnesses, and
victims may be interviewed, and records gathered, without commonality or coordination of the
interviews and of the evidence before a judgment is made by the investigating entities. In the end,
substantiated cases do come to DAO or the Police Commissioner, but that does not dispel the
likelihood of inconsistencies, confusion, misunderstanding, or conflict in the process.

As just an example of the imbalance of information, take the case of Lt.
If one were to look at his posted disciplinary history in the “Officer Profile” website.® it would
appear that Lt. | ij has no disciplinary history.® 1f one looks at the CCRB history posted
online %! it would appear that he has had 16 complaints investigated by CCRB with only two
substantiations for which he received “Instructions” and “Training,” respectively. Not available
online, but known to CCRB, are another 12 current complaints that are “pending.” CCRB does
not post “open” cases on its website.

What is not shared with the CCRB is that Lt. |JJi|f has been the subject of another 31
internal investigations, including three “C” cases, 11 M cases (3 profiling), 12 OG cases, and 5 FI
cases. In 2020-2021 alone, he has been the subject of nine internal investigations with allegations
of ranging from improper force to profiling to illegal searches. Some of those undoubtedly overlap

856 DAO Response letter on file with Monitor Team (July 10, 2019).
657 |d

558 Memo response to Monitor inquiry, Erin Plinyak, Risk Management Bureau, NYPD (Sept. 9, 2020).
89 NYPD Online, Officer Profile, https://nypdonline.org/link/2.

860 Indeed, Lt.“’ profile reflects a number of recognition and awards for meritorious and excellent police duty
while failing to disclose the complete list of complaints against him. A more recent review of his online profile,
accessed on April 9, 2023, shows an update with eleven cases entered. Nonetheless, a comparison of CCRB’s posting
with the NYPD posting shows the latter to be confusing and, to a large extent, misleading. The CCRB posting lists
32 complaints, to CCRB (which do not include IAB investigations within the Department). Fourteen of the 32
complaints were substantiated by CCRB. There were 35 allegations of SQFS misconduct investigated by CCRB,
eight of which were substantiated. The NYPD profile lists two B-CD “recommendations” without reference to the 12
substantiated allegations that were dismissed by the Police Commissioner.

1 CCRB, NYPD Member of Service Histories, https://mww1 nyc.gov/site/ccrb/policy/MOS-records.page.
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with CCRB’s investigations, but there is no guarantee, without a civilian complainant, that CCRB
is even aware of the allegations or investigation which are kept within the Department. At the
time of this writing, he has a pending CCRB complaint claiming improper force, improper pointing
of a gun, property damage and discourtesy. To the extent that the full record of his prior
investigations remains unknown to CCRB investigators, CCRB panels, and Trial Commissioners,
any meaningful consideration of discipline is substantially impaired if not futile

In the past (and continuing until the Charter change allowed CCRB to investigate
profiling), discourtesy and offensive language complaints have been split off from racial profiling
or bias-based policing complaints against the same officer. CCRB kept the discourtesy and slur
allegations while sending the bias complaint to IAB, and vice-versa.®> To the extent that
discourtesy or offensive language findings were substantiated by CCRB, while profiling
allegations in the same encounter were not substantiated by NYPD, the outcome is understandably
difficult for complainants to accept.®s

In the coming year, the Charter change, authorizing CCRB investigations into profiling
allegations will help to combine some cases before one body.®* Offensive language and
discourtesy complaints can be indicators of profiling, biased policing, or selective enforcement.
As discussed later, inquiry into bias-based policing will best be served when allegations of slurs,
discourtesy, excessive force, and SQF misconduct are combined and investigated with external
scrutiny, i.e., by CCRB.

Over the five-year period, 2014-2018, 52.5% of all CCRB complaints were brought by
Black individuals, who comprise 25.5% of the city population. White individuals brought 14.4%
of complaints while comprising 33.3 % of the population. Hispanic individuals brought 25.4% of
the complaints, while comprising 28.6 % of the city population. There may be numerous
explanations for these numbers, but putting aside any argument over whether the statistics prove
or do not prove unlawful disparity in enforcement or misconduct, separating allegations within
one complaint, ending with substantiation by one investigative body and non-substantiation by

862 Seventh Annual Report of the OIG-NYPD at 14-15 (Apr. 2021), available at https://www1 nyc.gov/assets/doi/
reports/pdf/2020/0IGNYPDAnNnualRpt_4012021.pdf. The OIG-NYPD has argued that a racial slur is an act of bias
and, therefore, separating slur investigations from bias investigations is unjustified; an officer who utters a racial slur
during an official encounter has committed an act of bias. On the other hand, NYPD takes the position that NYC
Admin. Code § 14-151 requires a bias-based “enforcement action.” To NYPD, uttering a racial slur is an act, not an
action. Ac § 14-151 condemns “an act of a member of the force . . . that relieson . . . race [etc.] . . . as the determinative
factor in initiating law enforcement action. . .” NYPD’s interpretation separates the biased “act” of the member (the
slur) from the “enforcement action” (the stop, frisk or arrest) of the officer and, according to the Department, the law
requires proof, not that a biased act occurred, but that the enforcement action itself was bias-based. Under either
interpretation, a slur would seem to be material evidence in a selective enforcement investigation—which hopefully
will be taken into consideration when CCRB assumes oversight of profiling claims.

%63 In 2016 to 2018, CCRB referred 44 cases with profiling allegations where there was a contemporaneous SQF
investigation by CCRB. None of the profiling allegations were substantiated.

664 |_ocal Law 47 of 2021 took effect on January 20, 2022. From 2016-2020, 1,348 of 5,077 profiling complaints
handled by IAB came from CCRB referrals. With the change, since CCRB needs a civilian complaint, it is unclear
how many profiling investigations will be sent from NYPD to CCRB and whether some will be kept at IAB. CCRB
is only authorized to investigate upon a civilian complaint. As of July 8, 2021, of 5,174 logged profiling complaints
323 were listed as coming from Members of the Service. The matrix is unclear, so it could be they were civilian
complaints passed along rather than originating from fellow officers.
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another opens the Department to community skepticism. Inconsistent findings will always be
viewed with suspicion. This may continue to be true in any case where there are parallel
investigations, be it force, false statements, or even bias to the extent that IAB may continue to
investigate those allegations in tandem with CCRB.%

Theoretically, if a case is substantiated by either IAB or CCRB, the matter will end up with
DAO. Multiple substantiations from different sources could be considered as one before a
recommendation is made to the Police Commissioner or a final determination is made. DAO
admits that it has asked for reconsideration of some CCRB cases before they have received a
closing report from an NYPD unit that may be investigating the same incident.®¢ After asking, or
not asking, for reconsideration DAO will try, “if practicable,” to send both sets of substantiated
findings to the Police Commissioner at the same time, “however it does not happen in all cases.”®

Unanswered is what happens if the results of an IAB or FID investigation and a CCRB
investigation do not match or are in direct conflict. A substantiation by CCRB without
substantiation by IAB of related allegations regarding the same encounter would be of concern.
Of equal concern is the possibility that CCRB does not substantiate allegations in a complaint
while 1AB does. In the latter example, neither DAO nor the Police Commissioner would have
reviewed CCRB’s investigation. In cases where the results seem inconsistent, a better practice
would be to present the Commissioner with all the investigative materials to contextualize the
entire incident.

False Statement Referrals and Investigations

The lack of coordination between CCRB and NYPD is troubling in SQF investigations. In
many SQF investigations, the outcome may well depend upon the officer’s statement and
credibility. Where CCRB has reason to believe the officer lied, but IAB disagrees, without sharing
information and coming to a mutual resolution about the alleged falsity, a reasoned outcome to the
SQF allegation is awkward if not difficult. How does the Police Commissioner balance a claim
by CCRB that the officer may have lied about an illegal stop or frisk with a finding by IAB that
the officer did not lie? CCRB’s doubts about the credibility of the officer will be reflected in its
assessment of the FADO complaint. Where CCRB substantiates SQF misconduct and takes the
serious step of referring an allegation of a false statement to 1AB, it is worth cat